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Tao Ground Water Management Area. Maui

APPLICANT: LANDOWNER:
Mr. Bryan Sarasin Same
P.O. Box 218
Wailuku HI 96793

Same
Mr. John Varel
P.O. Box 1468
Wailuku HI 96793

Same and (for 5332-02)
Mr. Jefiuey K. Eng, Director Wailuku Water Co.
Maui Department of Water Supply 255 East Waiko Road
200 South High Street Wailuku HI 96793
Wailuku HI 96793

SUMMARY OF REOUEST:

Two private applicants request that the Commission approve ground water use permit applications
(WUPAs) for potable basal ground water for new agricultural and domestic uses in the northern
portion of the lao Aquifer System Area. The Maui Department of Water Supply (MDWS) seeks
approval of four permits — three for basal and one for high-level sources in the mid- to southern portion
of the lao Aquifer System Area for new (additional) municipal uses, as follows:

Sarasin: an allocation of 0.051 million gallons per day (mgd), for one domestic household
and 0.85 acres of agricultural irrigation.

Varel: an allocation of 0.041 mgd for 5 domestic households and 350.5 acres of agricultural
irrigation (request amended at the hearing to 0.400 mgd)

Maui Department of Water Supply (MDWS): additional allocations totaling 3.132 mgd for
municipal uses from four distinct sources.
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Existing New request
Well Name mgd (WUP) mgd (WUP) Total mgd
5230-03 lao Tank Site Well 0.498 (823) 0.802 (846) 1.300
5131-01 Waikapu Tank Site 2.000 (816) 0.900 (848) 2.589

0.400 (824) 2.291 1.300
other MDWS basal 2.898 5.189
total MDWS basal 14.178 14.178

17.076 19.367
5330-05 Kehalani Mauka 0.613 (865) -- 0.613
553 1-01 Living Waters 0.020 (704) -- 0.020
total other basal 0.633 0.633
Total lao 17.709 2.291 20.000
high-level applications pending, subject to CCH-MAO6-01

5332-03 lao Tunnel 1.359 (a) 0.841 2.200
5332-05 Kepaniwai Well 1.042 1.042
total MDWS high-level (a) 2.401 (b) 3.242
Total MDWS 3.132

(a) Original GWUPA 680 for 1.418 revised to 1.359; signed by both Wailuku Water Co.
(WWC) and MDWS. By private agreement, WWC takes overflow not used by MDWS,
assigned GWUPA 738, but never accepted as complete, as the amount was not identified
(staff averaged use for estimate of 0.527 mgd as of July 2003).

(b) not yet permitted, pending contested case hearing CCH-MAO6-01 D&O on high-level
and IIFS.

Objections to these water use permits led to a public hearing on December 16, 2008 to gather further
public testimony. This is the first time the Commission must decide between competing GWUPA
applications that cannot all be accommodated within the present sustainable yield estimate for a
Ground Water Management Area (GWMA).

LOCATION MAP: See Exhibit 1

BACKGROUND:

January 23, 2003 Well Construction Permit Application received from John Varel; issued February
25, 2003.

May 14, 2003 Well Construction Permit Application received from Bryan Sarasin; issued June 4,
2003.

July 21,2003 lao Ground Water Management Area officially designated through publication
of public notice on that date. Actual existing users, other than individual
domestic users who are exempted under the Code, had one year from this date
to apply for continued existing uses.
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June 21, 2004 The Supreme Court rendered its opinion (“Waiahole II”) in the remanded
Waiahole Decision and Order of December 28, 2001. c1ari’ing the
Commission’s consideration of water use permit criteria. This opinion
emphasized the importance of practicable alternatives and the careful
calculation of appropriate “duties” (per-unit water use).

June 25, 2004 Earthjustice filed a petition on behalf of Hui 0 Na Wai Eha and Maui
Tomorrow to amend the interim instream flow standards (IIFS) for four
Wailuku District Streams (Na Wai Eha): Waihee, Waiehu, lao, and Waikapu,
which overlap the lao GM/MA.

July 21, 2004 The one-year deadline for filing lao GWUPAs for existing use. Applications
were received for sources in the caprock, basal, and high-level portions of the
lao Aquifer System Area.

September 22, 2004 Due to objections to many GWUPAs, the Commission approved a public
hearing for all existing and new water use permit applications from the lao
Ground Water Management Area.

September 7, 2005 At the close of the third session of the public hearing, objections to the caprock
aquifer water use applications were withdrawn, and these applications were
scheduled for action.

September 28, 2005 The Commission approved GWUPAs for the caprock aquifer. It also deferred
action on the high-level source applications due to the the filing of the petition
to amend the IIFS, because of probable interaction between high-leveL sources
and stream flow.

January II, 2006 h a pre-hearing conference between contesting parties, the petitioning parties
announced that discussions between applicant and petitioners had resolved the
objections to basal GWUPAs. They withdrew their petition for a contested
case hearing on the basal GWUPAs, which now allows them to be scheduled
for action. The hearing officer directed staff to proceed for action on these
GWUPAs.

February 15, 2006 As objections to the basal GWUPAs were withdrawn, the Commission
proceeded to approve them. At this point, outstanding applications for new
uses from the basal aquifer could be processed for action.

In separate action, the Commission approved a combined contested case
hearing for the high-level aquifer GWUPAs and the petition to amend the
interim instream flow standards for four Wailuku District Streams (Na Wai
Elm): Waihee, Waiehu, lao, and Waikapu, because of probable interaction
between high-level sources and stream flow.
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December 6. 2006 EarthJustice, on behalf of Hui 0 Na Wai Eha and Maui Tomorrow, filed a
petition to designate the four hydrologic units of the WaiLuku District as surface
water management areas. A public hearing was held in Wailuku on April 26,
2007.

Following the compiling of Findings of Fact, the Commission approved the
designation of the four hydrologic units of Na Wai Eha as a surface water
management area.

August 10, 2007 John Varel’s Well Completion Report accepted as complete, following two
extensions of the permit expiration.

December 3-14, 2007 Following the standing hearing, motions, scheduling, and evidentiary filings,
the contested case hearing for high-level sources and instream flow standards
began on this date. Further hearings continued in January through October of
2008.

March 7, 2008 Completed GWUPAs for three basal wells were received from MDWS by the
Commission. On April 3, 2008, a completed water use permit application was
received for a MDWS high-level source.

N

March 16, 2008 The surface waters of the four Wailuku District streams (Na Wai Eha) were
designated as Surface Water Management Areas. The public notice of this
decision was April 30, 2008, the effective date of designation. Existing users
have one year (to April 30, 2009) to file water use applications for uses in effect
as of that date.

June 23, 2008 Bryan Sarasin’s Well Completion Report accepted as complete, following two
extensions of the permit expiration.

July 28, 2008 The first of two private well GWUPAs was filed as a consequence of the
applicants’ inability to acquire a reliable supply from their former source, the
Waihee Ditch, which is now under the combined contested case hearing. On
August 28, 2008, a GWJJPA for a second private well was received.

September 26, 2008 The original deadline for filing proposed findings of fact in the Na Wai Eha
combined contested case hearing on high-level sources and instream flow
standards. This was was superceded by a motion to reopen evidentiary
offerings, which were heard on October 14, 2008. and set a new deadline of
December 5,2008 for proposed Findings of Fact and Decision and Order.

December 5, 2008 Proposed Findings of Fact, Conclusions of Law, and Decision and Order by
parties to the contested case hearing CCH-MAO6-01 were submitted to the
hearings officer.
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December 16, 2008 Following objections to aLl six current GWUPAs, a public hearing was held in
Wailuku. No contested case was requested by the close of the public hearing.

December 26, 2008 By the end of ten days following the public hearing, additional public
comments were received.

ANALYSIS/ISSUES:

Section 1 74C-49(a) of the State Water Code establishes seven (7) criteria that must be met to obtain a
water use permit. An analysis of the proposed permit in relation to these criteria follows:

(1) Water availability

Through the Hawaii Water Plan, the Commission has adopted 20 mgd as the sustainable yield
for the lao (basal) Aquifer System Area. Individual existing water use permits in this aquifer
system area are shown in Exhibit 2. Table I summarizes the current aquifer ground water
conditions:

Table 1. lao Aquifer System (basal)

lao Aquifer
ITEM System Area

(mgd)
Sustainable Yield 20
Less: Other Existing Water Use Permits (shown in Exhibit 2) 17.709

Reservation to DHI-IL 0.000
Subtotal (Current Available Allocation) 2.291
Less: Mr. Bryan Sarasin 0.051

Mr. John Varel (all applications shown in Exhibit 3) 0.04 1
vfDWSt 2.291

2.383
Subtotal (Potential Available Allocation/Allocation Deficit) -0.092

* The lao Tunnel is a high-level source, and assumed to reduce discharge to stream flow but not
counted against basal aquifer yield. The high-level aquifer also contributes to the basal aquifer, but the
assumption that high-level sources affect surface water in a one-to-one relationship reduces accounting
of undertlow to zero.

Exhibit 2 shows ten MDWS sources totaling 17.076 mgd. which includes a recent transfer of
78,000 gpd from Kehalani, making it apparent that the MOWS request intended to capture all the
remaining estimated sustainable yield from the lao Basal Aquifer. Such a transfer from Kehalani was
allowed by the contested case concerning Waikuku Shaft, CCH-MAO5-Ol, and may be administratively
reallocated to MDWS by their request under Declaratory Rule ADM97-Al.

There is not enough water to satisfj all the competing requests at this time. The County’s
numerical modeling efforts over the past 6 years may show that with appropriate well spacing and
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construction, the resource may accommodate these application requests. However, until the sustainable
yield is officially increased by the Commission, these requests cannot all be accommodated as
requested.

The high-level request for 0.84 1 mgd is separate and subject to an impending decision in the Na
Wai Eha contested case (CCH-MAO6-01) concerning the interaction of high-level sources and stream
flow, the amending of interim instream flow standards, and the identification of surface water amounts
available for off-stream use. This request is for an amount in addition to the existing application
(initially 1.418 mgd but revised to 1.359 mgd), for a new total request of 2.2 mgd. The portal of the
tunnel opens onto property owned by WWC, which co-signed for the original application. The main
portion of the tunnel is on property under Executive Order 751 from the State of Hawaii to Maui
County.

(2) Reasonable-beneficial

Section 174C-3 HRS defines “reasonable-beneficial use” as
use ofwater in such a quantity as is necessaryfor economic and efficient utilization,

for a purpose, and in a manner which is both reasonable and consistent with the state
and county land use plans and the public interest”.

Sarasin:
I Purpose of Use
Individual domestic use: one household;
Irngation: 0.1 acres of garden; 0.75 acres of commercial nursery.

II Quantity Justj,tication
Use: Requested Amount: Standard:
Individual household use* 600 gallons per day (gpd) County planning standard
Irrigation — garden* 600 gpd for 0.1 ac experience on this property

(* legally exempt) (equivalent of 6,000 gad)
nursery 50,000 gpd for 0.75 ac. experience on this property

(equivalent of 66,667 gad)
Total 51,200 gpd or 0.051 mgd.

III. Efficiency of Use
The applicant has not explained how the operation is as water-efficient as possible. As a
guideline, Staff has used the Irrigation Water Requirement Estimation Decision Support
System (IWREDSS) developed by the University of Hawaii’s College of Tropical
Agriculture and Human Resources (UHJCTAHR), contracted by the Commission. This
parcel requires a range from 1,964 to 3,697 gad for irrigating both typical garden crops and
nursery crops. The median figure, 2,768 gad, represents an amount that will meet crop
requirements 50% of the time based on historical rainfall. Based on the suggestion of
CTAHR, staff selected an amount that assumes a five-year drought (80% probability of
excedence), 3,162 gad expressed as a 12-month moving average. For 0.85 acre, this comes
to 2,688 gpd for garden and nursery irrigation.
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IV Analysis ofPractical Alternatives
The applicant has responded to four potential alternatives to the proposed use of potable
basal water. An analysis of each of the alternatives is as follows:

1. Ditch - The proposed ground water use is, in itself, an alternative to the original source for
these activities, the Waihee Ditch. Mr. Sarasin has been unable to get commitments from
the purveyor for continued access to ditch water.

2. Municipal water is unavailable for agricultural use;
3. Municipal reclaimed water is not available at this site;

Household effluent is proposed to be used at the rate of from 200-300 gpd for the garden,
in addition to the requested allocation. This requires action by Department of Health.

4. Desalting is neither commercially available nor a practical alternative for this land-locked
parcel.

Varel:
L Purpose of Use

Individual domestic use: five households;
Irrigation: 340 ae of macadamia nuts; 5 ac other fruit trees; 2 ac nursery crops; 3.5 ac
native reforestation

Ii Quantity Just(tication
Use: Requested Amount: Standard:
Individual household use* 600 gallons per day (gpd) County planning standard

(*legally exempt)
Irrigation — mac nuts 39,000 gpd (experience on this property)

fruit trees 500 gpd
nursery 250 gpd
native reforestation 350 gpd

Total 40,700 gpd or 0.041 mgd. (experience on this property)

At the December 16, 2008 public hearing, Mr. Varel requested an increase of total allocation
to 0.400 mgd.

III. Efficiency of Use
The applicant states that its operations need to be water-efficient to avoid pumping costs; the
preferred irrigation will be naturally-occurring rainfall. Using IWREDSS as a guideline, this
parcel requires a range from 1,756 to 3,526 gad for irrigating macadamia nuts. The median
figure, 2,671 gad, represents an amount that will meet crop requirements 50% of the time
based on historical rainfall. Based on the suggestion of CTAI-IR, staff selected an amount
that assumes a five-year drought (80% probability of excedence), 3,065 gad expressed as a
12-month moving average. For 340 acres, this comes to 1,042,128 gpd (1.042 mgd).
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Applying this model to fruit trees, nursery, and native forest as perennial generic crops, this
parcel requires a range from 1,967 to 3,861 gad. The median figure, 2,916 gad, represents an
amount that will meet crop requirements 50% of the time based on additional rainfall, based
on the suggestion of CTAHR. Staff selected an amount that assumes a five-year drought
(80% probability of excedence), 3.333 gad expressed as a 12-month moving average. For
10.5 acres, this comes to 34,996 gpd.

The combined irrigation total needed is therefore estimated by the model at 1,077,124 gpd.

IV. Analysis ofPractical Alternatives

The applicant has responded to four potential alternatives to the proposed use of potable
basal water. An analysis of each of the alternatives is as follows:

1. Ditch - The proposed ground water use is, in itself, an alternative to the original source for
these activities, the Waihee Ditch. Mr. Varel has been unable to get commitments from
the purveyor for continued access to ditch water.

2. Municipal water is not being allocated to agricultural uses;
3. Municipal reclaimed water is not available at this site;
4. Desalting is neither commercially available nor a practical alternative for this mauka

parcel.

Maui Department of Water Supply (MDWS)

L Purpose of Use
The enumerated municipal uses include domestic, commercial, industrial, hotel, schools,
landscape irrigation, and others.

II. Quantity Justj/Ication
MDWS identifies the total number of service connections to be served by these sources as a
pro-rata share of the total available supply from all sources to the Central Maui Service Area
(CMSA). The County plans for these uses according to adopted standards: the Commission
accepts these standards in deference to County authority.

The filings indicate that the four sources will provide percentages of the total number of
service connections for all types of uses in the CMSA, and although it is anticipated that each
source will increase its use after the first year (2008), each will remain static for the
remaining three years of the request (2009-2011), a declining percentage of the ever-growing
number of service connections in the CMSA. on the order of about one-quarter the total
service connections.

IlL Efficiency of Use
MUWS has adopted rules to encourage conservation, and water availability rules to enforce
shortfalls in available source supplies.
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IV. Analysis ofPractical Alternatives

The applicant has variously responded to four potential alternatives to the proposed use of
potable basal water. An analysis of each of the alternatives is as follows:

1. Ditch - MDWS treats between 2 and 3 mgd of diverted stream flows from the lao Ditch,
and is cooperating in a private proposal to expand surface water treatment from the
Waihee Ditch.

2. Municipal water is provided as potable water, regardless of the required water quality of
the end use;

3. Municipal reclaimed water is used as much as possible, still in limited quantities;
4. Desalting is not currently economically viable.

However, public comments from former mayor Alan Arakawa (Exhibit 4) list several
additional alternatives that could be effectuated.

(3) Interference with other existing le2aI uses
The Maui DWS objected to the Sarasin and Varel applications in part, later repeated by
reference by the Office of the Mayor, because those proposed (3WUPs compete with MDWS
applications for water to be used for municipal purposes. Also, an earlier request by MDWS to
create a municipal water reservation for the balance of the aquifer’s sustainable yield was
deferred by staff pending adoption of a Water Use and Development Plan, which is to lay out
the total projected need and to identify available sources to serve those uses.

Pump test data for all these wells show that the proposed pumping rates will not interfere with
other neighboring wells. The two private wells in the northern portion of lao are spatially
separated from other wells and will draw relatively small amounts from an area of the aquifer
that shows rapid recovery time after cessation of pumping. This indicates that the impact zone
of the proposed pumping is small and will not affect nearby wells. The County is attempting to
spread the pumpage formerly overconcentrated in a few well fields in the southern portion of
Tao, thereby enabling them to increase total pumpage from a better optimized configuration of
wells. The County has been using a yet-to-be-published 3-D numerical model with the U.S.
Geological Survey (USGS), as offered by the County and adopted by the Commission to avoid
designation under previous actions.

Bryan Sarasin objected to the County applications in the belief they may affect availability of
water for his well. John Varel raises a similar objection, in that the County’s request may
hamper his ability to use water from a well he developed. Both stated at the public hearing that
they would not have drilled their wells if they had known the County could take the remaining
available ground water. However, both of these wells were applied for and approved just prior
to the official date of designation and both were granted extensions to finish the wells for
several years pending decisions on water use applications for existing ground water use as of
the date of designation.
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Both Mr. Sarasin and Mr. Varel point out in their applications that the only reason they had
drilled wells was that the former reliance on use of the Waihee Ditch was lost and that the
County would not provide agricultural service. Potable ground water was not their first choice
but is now their only choice. In normal weather, rainfall accounts for a major portion of their
irrigation requirements, but continuing drought raised the necessity of a more reliant baclaip
source.

4) Public interest
The Public interest is defined under §174C-2 - Declaration of policy, as follows:
“(c) The state water code shall be liberally interpreted to obtain maximum beneficial use of

the waters of the State for purposes such as domestic uses, aquaculture uses, irrigation
and other agricultural uses, power development, and commercial and industrial uses.
However, adequate provision shall be made for the protection of traditional and
customary Hawaiian rights, the protection and procreation of fish and wild4fe, the
maintenance ofproper ecological balance and scenic beauty, and the preservation and
enhancement of waters of the State for municipal uses, public recreation, public water
supply, agriculture, and navigation. Such objectives are declared to be in the public
interest.”

Additionally, there have been Public comments I objections to these applications, which are
summarized as follows:

1. Mi. Clyde Kahalehau: a) there should be no urban development in this agricultural area that
used to be in taro; b) use of the Waihee and Spreckels Ditches should be sufficient for both
Sarasin and Varel; c) there is no water in the streams; d) Sarasin has not made his nursery yet.

Development is a county planning function, not under the Commission’s jurisdiction; the
current proposal is consistent with existing county zoning. The use of the Waihee Ditch is
currently in a contested case hearing (CCH MAO6-Ol), with proposed findings and decision-
making due in Spring 2009. The deadline for filing surface water use permits for diverted
streamfiow from the ditch system is April 30, 2009. While all the applicants have indicated
their intention to file, the outcome of this process cannot be known at this time. No diversion
from any stream is contemplated in these applications, although MDWS is currently purchasing
service from lao Waikapu Ditch and has indicated plans to participate in a new treatment plant
using water from the Waihee and Spreckels Ditches at Hopoi.

2. MDWS: private wells in MDWS’ service area may lack comprehensive conservation and
resource protection programs, because “jrivate wells may be poorly sited or inadequately
designed... (and) may provide contamination routes to the aquifer f they are not subject to the
same wellhead protection scrutiny applied to DWS ‘s (sir) wells... (the applications,) do not
provide sufficient information to demonstrate that (they) are appropriately sited and designed,
will not interfere with legally-permitted wells, and that necessary wellheadprotection measures
are in place.”
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The Department did not cite any particular siting, construction, or welihead protection
deficiencies, nor has it provided information or evidence of its own wells’ siting, construction,
and wellhead protection considerations. Also, the Department of Health did not raise any siting
concerns during review. The Well Construction and Pump Installation Permit Application
contains minimum construction requirements that should address protection of the aquifer from
contamination. All well construction permits are required to meet Hawaii Well Construction
and Pump Installation Standards and be constructed by a licensed driller. The same licensed
driller who constructed the two private wells has done several MDWS wells.

(5) State & county general plans and land use designations
The proposed uses for Sarasin and Varel are in the State Agriculture District, and the county
zoning is Agriculture. Therefore, the proposed use is consistent with these land use
designations.

Normal agency review includes:

1) the State’s Department of Land and Natural Resources (DLNR) divisions for State Parks,
Aquatic Resources, Historic Preservation, and Land; the Department of Health (DOH)
branches for Clean Water, Safe Drinking Water, and Wastewater; the Department of
Hawaiian Home Lands (DDI-IL); the Land Use Commission (LUC); and the Office of
Hawaiian Affairs (OHA).

2) the County’s County Council, Department of Planning and Permitting, and the Department
of Water Supply;

Constructive and due care comments have been made through this review. Sarasin’ s and
Varel’s proposed domestic and agricultural uses are consistent with the state and county general
plans and land use designations. The land is zoned agriculture and lies outside the main urban
development area on land reputed to be of high agricultural productivity.

(6) County land use plans and policies
Normal County review includes County Council, Department of Planning and Permitting, and
MDWS. MDWS has objected that the private well withdrawals interfere with County desire to
reserve all remaining available supply for its municipal uses.

(7) Interference with Hawaiian home lands rights
All permits are subject to the prior rights of Hawaiian home lands. DHHL and OHA have
reviewed this application and made no comments or objections. Further, standard water use
permit conditions 3.g., 6., and 9.f. notify all water use permittees that their permits are subject
to and cannot interfere with Hawaiian home land rights. MDWS represents that anticipated
uses by the DHHL are incorporated into the County’s water supply commitments. There are
additional Hawaiian Home Lands in Puunene, toward Kihei, with very general plans and no
timeline for implementation.

DISCUSSION:

The maj or issues concerning these competing GWTJPAs are:
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1) Lack of clarity on alternative sources

MDWS questioned the professed lack of alternatives for Varel and Sarasin, as they are not yet pumping
but nonetheless apparently are using water. This contradicts Mr. Kahalehau’s public hearing testimony
that they are not farming, thus do not need the additional water. No further evidence was offered that
alternatives had been exhausted or prevented. Staff does not believe it yet has a full and objective view
of alternative water availability to these applicants.

MDWS challenged the staff’s public hearing submittal statement that the County “conceivably has
alternatives in other locales to augment the Tao Aquifer System Area supply”. MDWS contends that it
has no real, practical alternatives to its proposed uses from the Tao Aquifer System Area. They note the
practical difficulty and doubtful hydrological advisability of new wells either to the north, in the
Waihee Aquifer, or south, in the Waikapu Aquifer, and MDWS Director Jeffiey Eng’s supplemental
testimony dated December 22, 2008, following the public hearing, points to a consent decree requiring
exhaustion of surface water options in the Wailuku District before contemplating ground water
development in East Maui.

Post public hearing testimony (Exhibit 4) submitted by former Mayor Alan Arakawa emphasized
alternatives for MDWS:

1) acquiring the Wailuku Water Distribution Company (WWDC) and its service capacity; or
alternatively, acquiring the surface water system of WWDC; or negotiating for service
from WWDC;

2) expedite completion of Maui Lani Wells 5, 6, & 7 (Well Nos. 5229-04, 05, & 06), for
which there is already a shared use agreement;

3) rescind the law banning use of Hamakuapoko Wells 1 & 2 (Well Nos. 5420-02 & 5320-0 1),
which have Department of Health and EPA approvals for completed contaminant
treatment;

4) implementation of distribution lines for 11 mgd wastewater effluent going into injection
wells;

5) complete the surface water treatment plant planned for Hopoi;
6) purchase water from private users;
7) develop wells in other (unspecified) aquifers;
8) desalting;
9) stricter application of the “Show Me the Water” bill requiring private developers to provide

their own sources;
10) require more conservation practices of both the County system (service upgrades) and

private users (more efficient use).

Staffs position is that all of these are viable alternatives, although probably all require more time and
expense to implement than this request by MDWS for potable demands.

It has also been brought to staff’s attention that the two private well owners have access to county
domestic water meters. The well owners have represented that they made a decision to proceed with
their own wells instead, to establish greater self-reliance, to avoid the costs of lengthy piping from the
County water line up to their storage, and in Mr. Varel’ s case a booster system from the existing meter.
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They also wished to avoid paying domestic water rates for irrigation water. They have not provided a
comparison of their own well construction and pump operation costs to an exploration of the costs of
alternatives, but having been informed of the Commission’s need to understand this comparison, they
are preparing information for the Commission.

2) Varel’s request to amend his application at the hearing

At the public hearing and with subsequent post-hearing written testimony (Exhibit 5), MDWS
challenged the ability of the Commission to allow Varel’s amended request from 0.04 1 to 0.400 mgd, a
tenfold increase, at the hearing without adequate public notice. They stated their belief that more
contrary interest would have been shown if the enlarged request had been legally noticed in advance.
They conclude that a new application with the enlarged request should follow normal procedure.
Otherwise, MDWS expressed that they would request a contested case hearing by the close of the
public hearing if 0.400 mgd became the requested amount to go before the Commission.

Staff concurs that, while appropriate amendment is always welcome before the close of the hearing, in
the interest of gathering complete information, the significance of the tenfold increase in the request is
tantamount to invalidating the terms of the accepted application. To take favorable action at this point
does raise the question of adequate public notice for testimony, including wider options toward a
contested case hearing. Staffs recommendation provides a rationale for Commission priorities at the
present time and does not foreclose a new application for additional amounts.

3) Accommodating requests with limited water availability

Limiting total pumpage from the Tao basal Aquifer to the estimated sustainable yield requires the staff
to find a solution that eliminates the excess request total of 0.092 mgd. Water Code Section 174C-54
states:

“If two or more applications which otherwise comply with section 1 74C-49 are pending for a
quantity of water that is inadequate for both or all, or which for any other reason are in conflict,
the commission shall first, seek to allocate water in such a manner as to accommodate both
applications (f possible; second, f mtual sharing is not possible, then the commission shall
approve that application which best serves the public interest.”

Thus, it provides that competing applications be accommodated as far as possible, and failing that
approve allocations that best serve the public interest, as described in 1 74C-2(c):

“The state water code shall be liberally interpreted to obtain maximum beneficial use of the waters of
the state for purposes such as domestic uses, aquaculture uses, irrigation an other agricultural uses,
power development, and commercial and industrial uses. However, adequate provision shall be made
for the protection of traditional and customary Hawaiian rights, the protection andprocreation offish and
wildljfe, the maintenance of proper ecological balance and scenic beauty, and the preservation and
enhancement ofwaters of the State for municipal uses, public recreation, public water supply, agriculture,
and navigation. Such objectives are declared to be in the public interest.”

14
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As a preliminary issue, individual domestic water uses are exempt from obtaining a water use permit.
The applicable Maui County standard is 600 gpd as household use or 3,000 gad for large lots.
Applying this to the two private well applicants would result in a total of 6,000 gad (0.006 mgd), in
contrast to the accepted application total of 0.092 mgd or the requested amended total of 0.451 mgd.

Second, two of the wells for which MDWS is requesting a water use permit, the Waikapu Tank Site
Well (5131-01) and the Tao Tank Site Well (5230-03) do not yet have pumps installed nor pump
installation permits (PIPs). The Waikapu Tank Site PIP was issued January 29, 2009, but the Tao Tank
Site pump installation permit application, while anticipated, is not yet submitted (may be in process by
the date of this meeting).

Third, Spring 2009 is the anticipated issuance date for the decision in the Na Wai Eha contested case
hearing to amend the interim instream flow standards for the four streams currently diverted into the
Wailuku ditch system, the availability of water for diversion to off-stream use, and disposition of high
level GWUPAs. The two private well owners have also verbally indicated they intend to apply for a
share of this water (deadline April 30, 2009), as has the MDWS for another portion of its supply to the
Central Maui Service Area (CMSA). The process of reviewing and issuing surface water use permits
will follow the determination of IIFS — first the uses existing as of the April 30, 2008 designation date,
and second, new uses proposed after April 30, 2008, and it is therefore conceivable that the non-potable
requests represented here have alternatives. Rather than anticipating a decision accommodating the
amount of these requests, the Commission could nonetheless defer some of the uses requested here for
the short period required to identif, the potential of this alternative, and return to these issues
contingent upon its decision in the contested case.

Fourth, the overriding priorities for potable ground water, a public trust resource, are a short list of uses
that includes domestic use. Municipal uses include domestic use — an estimated 60% thereof, looking
at a bar chart presented by MDWS at the pubic hearing (see Exhibit 6) — but also non-domestic
consumption classes: commercial, industrial, hotel, irrigation, and recreational uses. These non-
individual public trust uses are candidates for finding alternative sources, and hopefully the Na Wai Eha
case and/or the Water Use and Development Plan (WUDP) will address this issue, as it was not directly
addressed at the public hearing. Consequently, there is a presumptive priority for about 60% of the
total requested from these municipal wells (2.291 mgd), or 1.375 mgd. Conversely, agriculture and
other non-public trust uses are a lower priority in competition for public trust resources, and the
Supreme Court’s emphasis on finding alternatives for non-public trust uses has become an important
consideration. The private properties in question were formerly sugar lands, historically irrigated from
the Waihee Ditch diverting surface flows from Waihee Stream. The proprietors of the ditch system
have been barred by the Public Utilities Commission (PUC Docket 2008-0025) from offering new
service, pending the decision and order by the Commission in CCH-MAO6-01 (Na Wai Eha) and the
issuance of water use permits for the Na Wai Eha Surface Water Management Area (SWI’vIA) and will
be regulated to serve water use permit holders in their publicly defined service area. The well owners
plan to apply for surface water use permits by the existing use filing deadline of April 30, 2009, and it is
unknown whether they can be accommodated.

It is understood that MDWS’ CMSA does not currently have the capacity to deliver water to demands
with different water quality requirements, to distinguish between potable and non-potable classes, nor
to enforce conservation practices. It delivers potable water to all customers. While the WUDP may
begin to address these capabilities, total demand drives the delivery of service. Commitments will be

15
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made according to water availability. In short, denying portions of the total MDWS request may not be
completely debilitating, and marginal limitations on allocation may be absorbed by decisions in
process. Unfortunately, we do not yet have the total aggregate profile of region-wide demand to be
provided by the WUDP.

Staff is given to understand that MDWS is proceeding with deliberate speed on the installation of
pumps in the lao Tank Site and Waikapu Tank Site Wells. These are intended to spread pumpage in
the Tao basal aquifer and phase out the concentrated pumpage at Wailuku Shaft 33, the largest single
source for MDWS and one with increasing safety issues. The Mokuhau Wells 1-3 were pumped
heavily in the past, and the deepest of the three, Mokuhau 2, has been taken off-line due to rising
chloride problems. The current request raises the pumpage at Mokuhau 3, which seems to have steady
water levels and chlorides in this shallower well.

Consequently, the staffs recommendation reflects a maximum commitment that can be made by the
Commission at this time, while respecting that decisions to come may provide some relief from the
consequent deferral of these applications.

The private well users are resorting to ground water for lack of immediate alternatives on their own
land, while the County conceivably has alternatives in other locales to augment the Tao Aquifer System
Area supply. Because individual domestic use is exempt from ground water use permitting, each
applicant may use 3,000 gpd for this purpose without a water use permit. They will, however, need a
water use permit for needs above and beyond these amounts.

RECOMMENDATION:

1. Approve a pump installation permit for Well No. 5631-08 for a 160 gpm pump with the
understanding that the well will only be used for domestic purposes at this time. Monthly
flowmeter readings shall be recorded and reported to the Commission. The Certificate of Pump
Installation Completion will reflect these limitations.

2. Defer action on the request for new non-public trust ground water irrigation uses in Water Use
Permit Application No. 853, Waihee-Sarasin Well (Well No. 563 1-08) until a decision and order
for CCH-MAO6-01 is approved by the Commission.

3. Approve a pump installation permit for Well No. 563 1-07 for a 65 gpm pump with the
understanding that the well will only be used for domestic purposes at this time. Monthly
flowmeter readings shall be recorded and reported to the Commission. The Certificate of Pump
Installation Completion will reflect these limitations.

4. Defer action on the request for new non-public trust ground water irrigation uses in Water Use
Permit Application No. 825, Waihee-Varel Well (Well No. 563 1-07) until a decision and order for
CCH-MAO6-01 is approved by the Commission.

5. Approve Water Use Permits Nos. 846, 847, and 848 for the reasonable-beneficial for existing and
requested additional new domestic use of potable ground water from Maui Department of Water
Supply wells, or 60% of the requested amounts for a total of 1.374 mgd, as shown below (amounts
in million gallons per day (mgd):

WUP No. Well No. Well Name Request 60% of Request
846 5230-03 lao Tank Site 0.802 mgd 0.48 1 mgd
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847 5330-11 Mokuhau3 0.589mgd 0.353mgd
848 5131-01 Waikapu Tank 0.900 mgd 0.540 mgd

(total) 2.291 mgd 1.374 mgd
remaining Tao balance: 0.916 mgd

6. Defer action the additional new use amount of the balance of 40% of non-public trust needs of
MDWS until a decision and order for CCH-MAO6-01 is approved by the Commission.

7. Defer action on Water Use Application No. 852 for reasonable beneficial use of a new total of
2.200 mgd from lao Tunnel (Well No. 5232-02), pending a decision on the Na Wai Eha contested
case hearing (CCH-MA-06-01).

Respectfully submitted,

41a
KEfr’J C. KAWAJ-L&RA, P.E.
Dej,uty Directo4

Attaclinent(s): A (Water Use Permit Detailed Information)
B (Water Use Permit Standard Conditions)
C (Pump Installation Permit Standard Conditions)

Exhibit(s): 1 (Location Map)
2 (Existing Water Use Permits and 12-Month Moving Average Withdrawal)
3a-f (Pending Water Use Permit Applications)
4 (Letter from Alan Arakawa on behalf of Sarasin and Varel)
5 (Letter from Jeffiey Eng, Director of Maui DWS)
6 (Bar chart comparing use amounts by consumption class, provided by

MDWS through its CMSA, presented at public hearing December 16,
2008)

APPROVED FOR SUBMITTAL:

LAUR1IIELEN
Chairperson
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Source Information

WATER USE PERMIT DETAILED INFORMATION

AQUIFER:
Sustainable Yield:
Existing Water Use Permits:
Available Allocation:
Total other pending applications:
This application:

WELL:
Location:
Year Drilled:
Casing Diameter:
Elevations (msl 0 ft.)

Water Level:
Ground:
Bottom of Solid Casing:
Bottom of Perforated:
Bottom of Open Hole:

lao System, Wailuku Sector, Maui
20 mgd

17.709 mgd
2.291 mgd
2.26 1 mgd
0.05 1 mgd

Waihee-Sarasin Well (Well No. 563 1-08)
54-345 Kamehameha Hwy, Maui, TMK: 3-2-007:016

2006
8 in.

lOft.
170 ft.
165 ft.
185 ft.
na ft.

Total Depth:
Grouted Annulus Depth:

Pump Capacity

185 ft.
120 ft.

160 gpm

%:ac n’o

Total üepTh
Fevet

sot;d nosing

pert. nosing

open hole

ATTACHMENT A
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Use Information

Quantity Requested: 0.05 1 gallons per day.
Type ofNew Water Use: Agricultural
Place of Water Use: TMK: 3-2-007:016

Reported Water Usage: 0 gpd
Nearby Similar Water Usage: 0 gpd

Tao Aquifer System
Current 12-Month Moving Average Withdrawal (See Exhibit 2): 17.709 mgd

Nearby Surrounding Wells and Other Registered Ground Water Use

There are other wells within a mile of the well (see Exhibit 1). Most of these wells are
currently in use. Information from the registration program indicates there are possibly 16
existing wells in the Tao Aquifer System.

Public Notice

In accordance with HAR § 13-171-17, a public notice was published in the Honolulu Advertiser
on August 11, 2008 and August 11, 2008 and a copy of the notice was sent to the Mayor’s office.
Copies of the completed application were sent to the DepartmentlBoard of Water Supply,

Plaiming Department, Department of Land Utilization (Oahu only), Department of Health,
Department of Hawaiian Home Lands, Office of Hawaiian Affairs, the various divisions within
the Department of Land and Natural Resources, and other interested parties for comments.
Written comments and objections to the proposed permit were to be submitted to the
Commission by August 28, 2008.

ATTACHMENT A
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WATER USE PERMIT DETAILED INFORMATION

Source Information

AQUIFER: Tao System, Wailuku Sector, Maui
Sustainable Yield: 20 mgd
Existing Water Use Permits: 17.709 mgd
Available Allocation: 2.291 mgd
Total other pending applications: 2.342 mgd
This application: 0.400 mgd

WELL: Waihee-Varel Well (Well No. 563 1-07)
Location: Waihee Valley Road, Maui, TMK: 3-2-001:001
Year Drilled: 2007
Casing Diameter: 6 in.
Elevations (msl 0 ft.)

Water Level: 8.5 ft.
Ground: 240 ft.
Bottom of Solid Casing: 245 ft.
Bottom of Perforated: 265 ft.
Bottom of Open Hole: na ft.

Total Depth: 265 ft.
Grouted Annulus Depth: 200 ft.

Pump Capacity 60 gpm

grovnfl

grouted annuLs

7 water level

lofol epth

• at. sofd casing

oh. pert, casing

L of. open hole
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Staff Submittal February 18, 2009

Use Information

Quantity Requested: 0.043 gallons per day.
Type of New Water Use: Domestic and Agriculture
Place of Water Use: TMK: 3-2-001:001

Reported Water Usage: 0 gpd
Nearby Similar Water Usage: 0 gpd

lao Aquifer System
Current 12-Month Moving Average WithdrawaL (See Exhibit 2): 17.709 mgd

Nearby Surrounding Wells and Other Registered Ground Water Use

There are other wells within a mile of the well (see Exhibit 1). Most of these wells are
currenily in use. Information from the registration program indicates there are possibly 16
existing wells in the lao Aquifer System.

Public Notice

In accordance with HAR § 13-171-17, a public notice was published in the Honolulu Advertiser
on September 17, 2008 and September 24, 2008 and a copy of the notice was sent to the
Mayor’s office. Copies of the completed application were sent to the DepartmentJBoard of
Water Supply, Planning Department, Department of Land Utilization (Oahu only), Department
of Health, Department of Hawaiian Home Lands, Office of Hawaiian Affairs, the various
divisions within the Department of Land and Natural Resources, and other interested parties for
comments. Written comments and objections to the proposed permit were to be submitted to
the Commission by August 28, 2008.

ATtACHMENT A
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Source Information

WATER USE PERMIT DETAILED INFORMATION

AQUIFER:
Sustainable Yield:
Existing Water Use Permits:
Available Allocation:
Total other pending applications:
These applications:

lao System, Wailuku Sector, Maui
20 mgd

17.709 mgd
2.291 mgd
0.45 1 mgd
2.291 mgd

Quantity Requested:
Future Type of Water Use:
Place of Water Use:

2,291,000 gallons per day.
Municipal

Central Maui Service Area

MDWS WELL NOs: 5230-03 5330-11 5131-01
TMKLocation: 3-5-1:21 3-3-2:24 3-5-4:99
Year Drilled: 2005 1967 1999
Casing Diameter (inches): 20 18 18
Elevation (msfrz 0 ft.) 506 354 764
Total Depth (ft): 608 361 870

m&s

ToIa epth

s&[d casing

pert. casng

open hoie

Use Information

ATTACHMENT A



Staff SubmittaL February 18, 2009

Reported Water Usage: 0 gpd
Nearby Similar Water Usage: 0 gpd

lao Aquifer System
Current 12-Month Moving Average Withdrawal (See Exhibit 2): 17.709 mgd

Nearby Surrounding Wells and Other Registered Ground Water Use

There are other wells within a mile of the well (see Exhibit 1). Most of these wells are
currently in use. Information from the registration program indicates there are possibly 16
existing wells in the Tao Aquifer System.

Public Notice

In accordance with HAR §13-171-17, a public notice was published in the Honolulu Advertiser
on August 11,2008 and August 11,2008 and a copy of the notice was sent to the Mayor’s office.
Copies of the completed application were sent to the DepartmentJBoard of Water Supply,

Planning Department, Department of Land Utilization (Oahu only), Department of Health,
Department of Hawaiian Home Lands, Office of Hawaiian Affairs, the various divisions within
the Department of Land and Natural Resources, and other interested parties for comments.
Written comments and objections to the proposed permit were to be submitted to the
Commission by August 28, 2008.

ATTACHMENT A
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STANI)ARD WATER USE PERMIT CONDITIONS

1. The water described in this water use permit may only be taken from the location described
and used for the reasonable beneficial use described at the location described above.
Reasonable beneficial uses means “the use of water in such a quantity as is necessary for
economic and efficient utilization which is both reasonable and consistent with State and
County land use plans and the public interest.” (HRS § 174C-3)

2. The right to use ground water is a shared use right.

3. The water use must at all times meet the requirements set forth in HRS § 174C-49(a), which
means that it:

a. Can be accommodated with the available water source;
b. Is a reasonable-beneficial use as defined in HRS § 174C-3;
c. Will not interfere with any existing legal use of water;
d. Is consistent with the public interest;
e. Is consistent with State and County general plans and land use designations;
f. Is consistent with County land use plans and policies; and
g. Will not interfere with the rights of the Department of Hawaiian Home Lands as

provided in section 221 of the Hawaiian Homes Commission Act and HRS § 1 74C-
101(a).

4. The ground water use here must not interfere with surface or other ground water rights or
reservations.

5. The ground water use here must not interfere with interim or permanent instream flow
standards. If it does, then:

a. A separate water use permit for surface water must be obtained in the case an area is
also designated as a surface water management area;

b. The interim or permanent instream flow standard, as applicable, must be amended.

6. The water use authorized here is subject to the requirements of the Hawaiian Homes
Commission Act, as amended, if applicable.

7. The water use permit application and submittal, as amended, approved by the Commission at
its February 18, 2009 meeting are incorporated into this permit by reference.

8. Any modification of the permit terms, conditions, or uses may only be made with the express
written consent of the Commission.

9. This permit may be modified by the Commission and the amount of water initially granted to
the permittee may be reduced if the Commission determines it is necessary to:

a. protect the water sources (quantity or quality);
b. meet other legal obligations;
c. insure adequate conservation measures;

ATTACHMENT B
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d. require efficiency of water uses;
e. reserve water for future uses, provided that all legal existing uses of water as of June,

1987 shall be protected;
f. meet legal obligations to the Department of Hawaiian Home Lands, if applicable; or
g. carry out such other necessary and proper exercise of the State’s and the

Commission’s police powers under law as may be required.

Prior to any reduction, the Commission shall give notice of its proposed action to the
permittee and provide the permittee an opportunity to be heard.

10. An approved flowmeter(s) must be installed to measure monthly withdrawals and a monthly
record of withdrawals, salinity, temperature, and pumping times must be kept and reported to
the Commission on Water Resource Management on forms provided by the Commission on
a yearly basis (attached).

11. This permit shall be subject to the Commission’s periodic review of the Waihee Aquifer
System’s sustainable yield. The amount of water authorized by this permit may be reduced
by the Commission if the sustainable yield of the Waihee Aquifer System, or relevant
modified aquifer(s), is reduced.

12. A permit may be transferred, in whole or in part, from the permittee to another, if:

a. The conditions of use of the permit, including, but not limited to, place, quantity, and
purpose of the use, remain the same; and

b. The Commission is informed of the transfer within ninety days.

Failure to inform the department of the transfer invalidates the transfer and constitutes a
ground for revocation of the permit. A transfer which involves a change in any condition of
the permit, including a change in use covered in HRS § 174C-57, is also invalid and
constitutes a ground for revocation.

13. The use(s) authorized by law and by this permit do not constitute ownership rights.

14. The permittee shall request modification of the permit as necessary to comply with all
applicable laws, rules, and ordinances which will affect the permittee’s water use.

15. The permittee understands that under HRS § 174C-58(4), that partial or total nonuse, for
reasons other than conservation, of the water allowed by this permit for a period of four (4)
continuous years or more may result in a permanent revocation as to the amount of water not
in use. The Commission and the permittee may enter into a written agreement that, for
reasons satisfactory to the Commission, any period of nonuse may not apply towards the
four-year period. Any period of nonuse which is caused by a declaration of water shortage
pursuant to section HRS § 1 74C-62 shall not apply towards the four-year period of
forfeiture.

ATTACHMENT B
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16. The permittee shall prepare and submit a water shortage plan within 30 days of the issuance
of this permit as required by HAR § 13-171-42(c). The permittees water shortage plan shall
identify what the permittee is willing to do should the Commission declare a water shortage
in the lao Ground Water Management Area.

17. The water use permit shall be subject to the Commission’s establishment of instream
standards and policies relating to the Stream Protection and Management (SPAM) program,
as well as legislative mandates to protect stream resources.

18. Special conditions in the attached cover transmittal letter are incorporated herein by
reference.

19. The permittee understands that any willful violation of any of the above conditions or any
provisions of HRS § 174C or HAR § 13-171 may result in the suspension or revocation of
this permit.

ATTACHMENT B



PUMP INSTALLATION PERMIT
Aloha Well, Well No. 1234-56

Note: This permit shall be yrominently displayed at the site until the work is completed

In accordance with Department of Land and Natural Resources, Commission on Water Resource Management’s
Administrative Rules, Section 13-168. entitled “Water Use, Wells, and Stream Diversion Works”, this document permits the

pump installation for Aloha Well (Well No. 1234-56) at TMK 5-5-5: 55, Oahu. subject to the Hawaii Well Construction &
Pump Installation Standards (HWCPIS - February 2004) which include but are not limited to the following conditions:

1. The Chairperson to the Commission on Water Resource Management (Commission). P.O. Box 621, Honolulu, HI 96809, shall be
notified, in writing, at least two (2) weeks before any work covered by this permit commences and staff shall be allowed to inspect
installation activities in accordance with § 13-168-15, Hawaii Administrative Rules (HAR).

2. No withdrawal of water shall be made other than for testing until a Certificate of Pump Installation Completion has been issued by
the Commission.

3. This pcrmil shall be prominently displayed, or made available, at the site of construction work until work is completed.

4. The pump installation permit shall be for installation of a Error! Reference source not found. gpm rated capacily. or less, pump in
the well. This permanent capacity may be reduced in the event that the pump test data does not support the capacity.

5. A water-level measurement access shall be permanently installed, in a manner acceptable to the Chairperson, to accurately record water
levels.

6. The permittee shall install an approved meter or other appropriate means for measuring and reporting withdrawals and appropriate
devices or means for measuring chlorides and temperature at the well head.

7. Well Completion Report Part II shall be submitted to the Chairperson within sixty (60) days after completion of work work (please
contact staff or visit www.hawaii.gov/dlnr/cwrm/resources _permits.htm for current form).

8. The permittee, well operator, and/or well owner shall comply with all applicable laws, rules, and ordinances, and non-compliance

may be grounds for revocation of this permit.

9. The pump installation permit application and, if relevant, any related staff submittal approved by the Commission are incorporated into

this permit by reference.

10. If the HWCI’LS are not followed and as a consequence water is wasted or contaminated, a lien on the property may result.

II Any variances from the HWCPIS shall be approved by the Chairperson prior to invoking the variance.

12. The work proposed in the pump installation permit application shall be completed within two (2) years from the date of permit

approval, unless otherwise specified. The permit may be extended by the Chairperson upon a showing of good cause and good-

faith performance. A request to extend the pennit shall be submitted to the Chairperson no later than the date the permit expires.

13. The permittee, its successors, and assigns shall indemni&, defend, and hold the State of Hawaii harmless from and against any loss,

liability, claim, or demand for property damage, personal injury, or death arising out of any act or omission of the applicant,

assigns, officers, employees, contractors, and agents under this permit or relating to or connected with the granting of this permit.

14. Special condilions in the attached cover transmittal letter are incorporated herein by reference.

Date of Approval: January 1,2000 LAURA H. THIELEN. Chairperson

Expiration Date: January 1,2002 Commission on Water Resource Management

I have read the conditions and terms of this permit and understand them. I accept and agree to meet these conditions as a

prerequisite and underlying condition of my ability to proceed and understand that I shall not commence work until I and the

pump installer have signed, dated, and returned the permit to the Commission. I understand that this permit is not to be

transferred to any other entity. I also understand that non-compliance with any permit condition may be grounds for revocation

and fines of up to $5,000 per day starting from the permit date of approval.

kistaller’s Signature:

________________________

C-57, C-57a, or A License : Date:

_______________

Printed Name: John Doe Finn or Title: Aloha Water Company

Please sign both copies ofthis permit, return one to the Chairperson, and retain the otherforyour records.

ATTACHMENT C
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Aquifer System Water Use Permit Index (non-salr/non-,ock)

ISLAND OF MAUI

WUP No Approved Applicant Well No. Well Name WUP 12MA V
(mgd) (mad)

Maui DWS

Maui DWS

Maui DWS

Kehalani Maj4a, LLC

Maui OWS

Maui DWS

Maui DWS

Maui DWS

Maui DWS

Maui DWS

Maui DWS

LJving Water Foundation, LLC

5131-01

5230-03

5330-05

5330-05

5330-09

53W-il

5430-01

5430-02

5431 -02

5431-03

5431-04

5531 -01

Sustainable Yield
Waikapu Tank

lao Tank

Shaft 33

Shaft 33

Mokuhau 1

Mokuhau 3

Waiehu I-Its 1

Waiehu I-Its 2

Waihee 1

Waihee 2

Waihee 3

Waihee Mauka 1

Thursday, January 08, 3009

Summary for SYSTEM’ = lao (12 detail records)

EXHIBIT 2

laoWMA Aquifer
824

823

864

865

815

816

817

818

819

820

821

704

System:
1/31/2007

1131/2007

1/31/2007

1/31/2007

2/15/2006

2/15)2006

2/15)2006

2/1 5/2006

2/1 5/2006

2/15/2006
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September 30, 2008

Mr. Ken C. Kawahara, P.E., Deputy Director
Commission on Water Resource Management
State of Hawaii
Department of Land and Natural Resources
P.O. Box 621
Honolulu, Hawaii 96809

Dear Mr. Kawahara:

SUBJECT:

This is in response to your letter of May 29, 2008 requesting clarifications of our “new
use” water use permit applications for the above-captioned wells located within the lao
aquifer. We address your concerns in the same order they were posed.

1. In reviewing the applications, it appears that the new requested amounts
are in addition to approved amounts existing as of July 21, 2003. The application
itself does not distinguish between them. Please identify the quantity of new
uses that have arisen since July 21, 2003, and the shortfall of current sources in
meeting the new demand. Please complete Table 2 of the new application form
(enclosed; please disregard the term “Existing Use” for this purpose). We
recommend for the future either that 1) Application Item 14 (“Remarks”) identify
this fact, or 2) the table should reflect both the existing and additive new use to
reflect the correct pumpage total. If you wish to explain the request in contrast to
total use in the Central Maui Service Area, please attach a separate statement
clarifying this distinction between pre and post July 21, 2003 uses.

‘ Vlater 4& JL12
The Department of Wafer Supply is an Equal Opportunity provider and employer To file a complaint of discrimination, write: USDA, Director, Office of Civil

Rights, Room 326-W, Whitfen Building, 14th and Independence Avenue, SW, Washington DC 20250-9410. Or call (202) 720-5964 (voice and TOO)

Via Fax and Mail

copy
WATER USE PERMIT APPLICATIONS FOR MOKUIIAU 3, WELL NO.
5330-11 (WUPA 847); WAIKAPU TANK SITE WELL, WELL NO. 51 31-01
(WUPA 848); AND lAO TANK SITE WELL, WELL NO. 5230-02 (WUPA
846)

EXHIBIT 3 .
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The requested identification of existing and new uses must be described in relation to
the Central Maui System as a whole, rather than limited to existing and new uses within
the lao aquifer, because water from the lao Tunnel, from OWS’s wells in the lao and
Waihee aquifers, and surface water are mixed. Thus, water from Mokuhau 3, the
Waikapu Tank Site Well, and the lao Tank Site Well can serve different areas within the
Central Maui system. As stated on Table 2 of the existing use and new use application
forms, the number of service connections for the Central Maui system increased from
17,391 at the time of designation to 20,827 as of December 31, 2007. The actual
number of new service connections since designation, based on corrected billing data,
is 3,054. Production demand for the Central Maui system has increased by 2.04 mgd
from 23.309 mgd at the time of designation to 25.349 mgd. Consumption for the 3,054
meters thatbav5JQn Jued since designation was 1.759 mgd as of December 31,
2007 EstirnabeL Jsb ThrlØ’ued meters that do not yet show consumption was 635
mgd The nw ue reçuest Ofd’2 291 mgd from Mokuhau 3, the Waikapu Tank Site
Well, and the ISo Tark Site Well will serve existing service connections, meters issued
before designation that are not yet in active use, and new use anticipated in the near
future. Please find below water use categories, quantity in gallons per day, and
number of services per water use category for new uses with active consumption. The
table also shows anticipated consumption from newly-issued meters that are not yet
active.

Table 1. New Use Active Meters and Installed Meters with Inferred Use

Use Category rotal ftverage Inferred Average
onsumption Services onsumptio Use GPD Service Inferred
P0 n GPO s Use GPO

tG 16,048.52 1 16,048.52
COMMERCIAL 133,735.74 67 1,996.06 70,726.00 12 5,893.83
STATE HOUSING 1,395.08 1 1,395.08
HOTEL 1,080.66 1 1,080.66 47,708.00 1 47,708.00
INDUSTRIAL 5,424.26 6 1,070.71 13,700.00 3 4,566.67
IRRIGATION 229,147.54 25 ),165.90 19,003.00 7 2,714.71
MULTI-FAMILY 211,480.33 53 3,990.19 40,598.00 3 13,532.67
‘ARKS 2,329.50 2 1,164.75
RELIGIOUS 21,617.70 3 3,602.95
SCHOOLS 1,350.82 1 1,350.82
SINGLE-FAMILY 1,061,071.80 2247 72.22 410,930.00 595 690.63
STATE FACILITY 19,318.69 3 6,439.56
TEMP CONSTRUCTION 54,145.57 16 3,384.10 26,000.00 2 13,000.00
FEDERAL 480.9836066 1 $80.98 6,600.00 1 8,600.00
TOTAL: 1,759,627.21 2,430 B35,265.OO 524
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DWS billed 22.16 mgd consumption as of December 31, 2007, which leaves 3.18 mgd
for uses that are not billed, such as water used for line flushing and firefighting.
Potential system losses are aggressively addressed thmugh leak detection by DWS’s
staff conservation specialist. Please find attached the availability calculations for the
Central Maui system as of March 31, 2008.

2. The column requesting gpd/unit is filled in using the term “services”. This
does not provide a clear basis for evaluating units and “duties” (per unit use) to
determine reasonable-beneficial use, nor distinguish between uses requiring
drinking water and those that may use non-potable water. Please complete Table
2 of the “new” use application (enclosed).

Please refer to Table 1 “New Use Active Meters and Installed Meters with Inferred Use”
to clarify per unit use. The table also shows the number of services and use by
irrigation meters. At this time, DWS does not serve non-potable water on our Central
Maui system. Some preliminary research of potential commercial projects where
reclaimed water can off-set potable sources have been initiated in the Water Use and
Development Plan (WUDP) process. DWS strongly encourages new developments to
utilize non potable sources where available, such as on site brackish wells. Commercial
properties are required to use reclaimed water for non potable needs if located within
100 feet of a R-1 reclaimed water distribution line.

3. Please provide a discussion on consistency with land use designations.
This may be an opportunity to describe how the County meets commitments to
planned authorized use, and what administrative tools protect the public trust.

All of DWS’s WUPAs, whether for basal sources, high-level sources, or “new uses,” are
consistent with state and county land use designations, including the County’s General
Plan and the Kahului-Wailuku Community Plan. CWRM has already determined that
DWS’s basal aquifer sources are consistent with applicable plans, land use
classifications, and land use policies. The same evidence supports the same finding
with respect to the requested “new uses.”

Moreover, source development is consistent with land use planning and designations as
demand projections prepared in the WUDP process are derived directly from the County
Planning Department’s socio-economic forecast. Therefore, DWS strives to develop
sources and infrastructure to meet demand for authorized planned projects if these
projects are included in the Planning Department’s socio economic forecast. DWS
tracks and estimates demand for pending and approved subdivisions, committed
projects with all land use approvals, projects with community plan designations, and
conceptual projects without land use approvals to determine short and long term
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availability. Projects subject to the County’s availability policy, codified in Title 14,
Chapter 12 of the Maui County Code, must identify a long-term, reliable supply of water
for subdivision approval. DWS implementation of Chapter 12 has resulted in denial of
subdivision construction plans where a long-term reliable supply of water cannot be
verified.

Chapter 12 specifically creates an administrative tool to protect public trust uses. The
policy’s purpose is stated as follows: “The Council acknowledges and affirms that water
is a natural and cultural resource that must be protected, preserved, and managed as a
public trust, and hereby establishes a policy that requires verification of a long-term,
reliable supply of water before subdivisions are approved.”

Another administrative tool to protect the public trust uses is the lao Water Shortage
Plan (Maui County Administrative Rule, Title 16). Its purpose is to prevent over
pumping of the lao aquifer. Pumpage and chloride conditions define when mandatory
restrictions must be implemented. Restrictions include a moratorium on meter
issuance and installation.

4. Practicable alternatives must be addressed. As municipal supplies serve
multiple uses, including both potable and non-potable, public trust and non
public trust, the application must show that the requested amounts cannot be
met by practicable alternatives to potable public trust resources. Please use
Table 3 of the “new” use application.

DWS notes that the various categories on CWRM’s Table 3 are not specified in the
State Water Code. HRS § 174C-49 sets forth the criteria that applicants must meet.
Nonetheless, DWS will address each category on Table 3 to the best of its ability. In
doing so, DWS does not waive its legal objections to the imposition of these specific
categories.

Municipal Sources

DWS has no real, practical alternatives to the requested new uses. DWS has
considered drilling new wells in the Northern portion of the Waihee aquifer and in the
Kahakuloa aquifer, but CWRM has asked DWS to limit its withdrawals from the Waihee
aquifer, and recent discussions with USGS have led OWS to conclude that new wells in
these areas may not be as productive or cost-effective as previously hoped. USGS has
advised DWS that the Waikapu aquifer may be a better place to seek new sources of
supply, but the current sustainable yield of that aquifer is 2 mgd, and DWS faces
competition from private landowners for the available water in the Waikapu aquifer.
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Moreover, DWS is precluded from developing more wells in East Maui in the immediate
future due to the entry on December 22, 2003 of a consent decree in The Coalition to
Protect East Maui Water Resources et al. v. Board of Water Supply et al., Civil No. 03-
1-0008(3). In that case, the Plaintiffs demanded that before looking to East Maui as a
source of groundwater, DWS look first to surface water drawn from the Waikapu, lao,
and/or Waihee hydrologic units. Therefore, DWS has vigorously pursued surface water
sources as required under the Consent Decree.

Wastewater reuse

Use of recycled water would require extensive capital cost and further quantification of
end-uses and technical potential. Based on preliminary analyses in the WUDP process,
a $50 million capital cost to extend the County’s reclaimed water distribution system to
the Wailea area would only displace 3 mgd of potable water. Expansion of the recycled
water system in South and Central Maui will need to be funded by developers, major
land owners, and State and Federal agencies, in addition to DWS. Thus, increased use
of reclaimed water is a long-term goal, rather than an alternative that is available at this
time to meet current demand.

Ditch system

The County does not own or operate a ditch system. As CWRM knows, diverted
surface water currently conveyed through irrigation ditches owned or operated by HC&S
and Wailuku Water Company, is directly affected by CWRM’s designation of a surface
water management area for Na Wai Eha. DWS has entered into discussions with
Alexander & Baldwin concerning the potential for another surface water treatment plant.
However, those discussions are still in a preliminary phase, and Alexander & Baldwin’s
ability to supply surface water to DWS, conveyed through HC&S’s or Wailuku Water
Company’s ditch system, may be limited, depending on the outcome of the pending
petitions to amend interim instream flow standards for the Na Wai Eha streams, and the
allocations of surface water due to designation.

Desalinization

A plant for desalination of Central Maui brackish ground water would have extensive
energy needs and could potentially require new power generation plants. Other issues
include cost volatility, disposal of brine, and how to meet greenhouse gas emission
reduction objectives. While DWS continues to inyestigate the potential for
desalinization, this strategy does not present a viable alternative to meet current
demand.
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Surface water

See discussion above under “Ditch system.”

Other

CWRM’s chart does not include conservation as a specific category, but DWS
recognizes that conservation efforts can be a very cost effective way to stretch a limited
water supply. In response to specific questions and comments from CWRM staff and
others, DWS has previously presented to CWRM supply side and demand side
information for all of the WUPAs under consideration in the on-going contested case
hearings.

DWS has also previously demonstrated its efforts at conservation, including a program
that provides low-flow fixtures, free of charge, and public education programs. These
efforts have been successful in reducing demand by about 500,000 gallons per day.
CWRM was satisfied with these efforts with respect to DWS’s basal sources. These
conservation efforts relate equally to the proposed new uses.

Moreover, DWS has taken additional steps to improve water conservation. DWS
aggressively pursued filling a vacant position on its staff for a Conservation Specialist.
On July 2, 2007, DWS filled that position. The Conservation Specialist is responsible
for, among other things, helping to plan and implement all aspects of conservation work,
including office and field operations. Among other things, field operations include leak
detection in water systems, commercial and industrial operations, residences, and
irrigation systems; repair or arranging for repair of leaks and other problems identified;
replacement of fixtures as appropriate; suggestions for plant materials as appropriate;
analysis and presentation of findings; and public presentations. DWS’s new hire meets
with community groups and homeowners’ associations to increase awareness of and
compliance with good conservation practices. The work of the Conservation Specialist
is in addition to the conservation work performed by a staff member of DWS’s planning
branch on a part-time basis.

DWS has additional on-going conservation efforts. DWS continues its practice of
having booths at community events, including the upcoming annual Maui County Fair,
at which conservation information is provided and low flow shower heads, lavatory
aerators, and garden hose nozzles are distributed free of charge.

In addition, I encourage conservation during a radio program on which I appear, and
during weekly interviews I give to the Maui News. I also make conservation a
cornerstone of my presentations to civic and professional organizations, such as the
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American Institute of Architects. In addition to my public outreach efforts, Jacky
Takakura, DWS Administrative Officer, visits schools to educate Maui children on water
conservation.

As you know, on August 23, 2007, I appeared before the County of Maui’s Board of
Water Supply, and requested the Board to issue a drought declaration, which it did.
Immediately thereafter, I called for a voluntary 10 % reduction in water use from
customers on the Central Maui System. Although Upcountry Maui customers are
frequently required to conserve due to drought conditions, this was the first time that
Central Maui System users were also asked to cut back. DWS set a goal of 25.5 mgd,
and I warned the public that if voluntary efforts were not sufficient, mandatory
restrictions on Central Maui System customers would be necessary. To date, the
customers of the Central Maui system have been remarkably successful in achieving
the voluntary cutback goal of 25.5 mgd, even in the dry summer months.

5. How are the Department of Hawaiian Home Lands requests for water from
lao incorporated in these applications?

DWS’s Central Maui system serves homes built by the Department of Hawaiian
Homelands (DHHL). DWS places a high priority on DHHL and issued water
reservations post designation so that water could be secured for planned expansion of
Hawaiian Home Lands projects. DHHL’s current use and anticipated demand for
reserved water are included in DWS’s request for an additional 2.291 mgd from
Mokuhau 3, the Waikapu Tank Site Well, and the lao Tank Site Well.

6. Please provide a discussion on meeting the public interest. The Code
provides that maximum beneficial use must still make adequate provision for
enumerated uses declared to be in the public interest Please provide a statement
of how your maximum beneficial use makes adequate provision for these
protected uses. Please complete item #15 of the new water use forms (enclosed;
please disregard the term “Existing Use” for this purpose).

CWRM concluded on February 15. 2006 and January 31, 2007 that DWS’s basal
source withdrawals serve the public interest. DWS’s proposed “new uses” from
Mokuhau 3, the Waikapu Tank Site Well, and the lao Tank Site Well serve the public
interest in precisely the same way.

Domestic and municipal uses are protected public trust uses. The declaration of policy
found in HRS § 174C-2(c) recognizes a high priority for municipal uses. As shown in
Table 1, “New Use Active Meters and Installed Meters with Inferred Use,” domestic
uses, such as single-family and multi-family uses, account for approximately two-thirds
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of the Central Maui system services. DWS’s proposed “new uses” from Mokuhau 3,
the Waikapu Tank Site Well, and the lao Tank Site Well are “municipal uses,” and
approximately two-thirds are for domestic uses.

We appreciate your patience as my colleagues and I have sought to provide the
information requested in your May 29, 2008 letter in the format that your letter specified.
We understand that the application forms are new, and note that they were not yet in
use when we submitted our new use applications. In some instances, the information
sought on the new form did not seem to be applicable to a municipal purveyor of water
such as DWS. In other instances, the information sought did not appear to be required
under Chapter 174C. We expect that the application process will continue to be
refined, and we are certainly willing to assist in that regard. In the meantime, we trust
that with the additional information provided, our March 5, 2008 new use application for
Mokuhau 3, Well No. 5330-11; Waikapu Tank Site Well, Well No. 5131-01; and lao
Tank Site Well, Well No. 5230-02 will now be deemed complete.

Should you have any questions, please contact me at 808-270-7816. I also ask that
you please copy Deputy Corporation Counsel Jane LoveD with all correspondence
relating to this new use application.

Sincerely,

fl4ytL. I
JEFFREY K. ENG
Director

emb

Enclosure: DWS Availability sheet dated 03/31/08

copy w/enc: DWS Engineering Division
Jane E. Lovell, Deputy Corporation Counsel
Edward S. Kushi, Jr., Deputy Corporation Counsel
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COMMISSION ON WATER RESOURCE MANAGEMENT

JjI1 Department of Land and Natural Resources
r “f ED

APPLICATION FOR WATER USE PERMIT
D Groundwater or 0 Surface Water

Instructions: Please print in ink or type and send 15 copies of completed application with attachments to the 7 i 8 4 5
Commission on Water Resource Management, P.O. Box 621, Honolulu. Hawaii 96809. Application must be
acwmpeniad by a non-refundable hling faa of $2500 payable to the Dept. of Land and Natural Resources. The
cornvnisston may not accept ir.cemplete applationa. For assistance. c& the RegLfation Brand’ at 567-05.
For further information and updates to This plton form, visit ht:/hwnv.hawaii,gov/dlnr/cwrm.

_______________________________

PERMITFEE INFORMATION “ -

1. (a) APPLICANT (b) LANDOWNER OF SOURCE

Fim’uName MAUI COUNTY DEPT. OF WATER FirntiNarne COUNTY OF MAUI

Contact Person JESFREY K. ENG. DIRECTOR Contact Person CHABMAINE TAVARES, MAYOR

Address 200 S HIGH ST. WAILUK(J, HI Address 200 S HIGH ST, WAILUKU, MI 96793

Phone 808—270—7816 Fax 808—270—7833 Phone 808—270—7855 Fax 808—270—7870

E-mail ieffrey.eng@co.maui.hius E-mail jeffrey.eng@co.maui.hi.us

SOURCE INFORMATION

2. WATER MANAGEMENT AREA: lAO AQUIFER ISLAND: MAUI

3. (a) EXISTING WELL/STREAM DIVERSION NAME AND STATE NUMBER:

___________________________

(If source doesn’t presently exist, please attach well construction/stream diversion permit or applicatton.)

(b) PROPOSED (NEW) WELL/STREAM DIVERSION NAME: lAO TANK SITE 5230—02

(c) LOCATION: Address

______________________________________________

‘Iwi Map Key: 3_-_,5,,,- 01 0 9 1
(Attach and show source location on a USGS map, scale i’2C0O’. and a property tax map)

4. SOURCE TYPE (cliectc oee) U Sueam Bseal C Dilce-confined U Perched U Caprocic

5. METHOD OF TAKING WATER (check orwr fl Artesian Well & Pump U Drer.ed Surface Other (exptaLn)

6. SPECIAL MANAGEMENT AREA PERMIT (SMAP)
Q Requireo, SMA C

_______________

date approved

_______

E Not Required latlach docur’,enlaticn from applicable County agency)
U I have not checked with the county abouL whether or not an SMA Pet-mit is required. I understand that checking with the County
prior to making this applcation will expedite my review. I further understand that issues raised by this agency may delay or resutt in
denial of the permit Issuance, or ravocatlon of the permit after it is issued.

USE INFORMATION

7. LOCATION OF PROPOSED WATER USE: (If possible, show on same maps as source location. Otherwise, attach similar naps)

(a) PUC-Regulated Private System Intended Dedication to Dept. /Board of Water Supply C Non-PUC-Regulated Private System

(b) Tax Map Key: Please complete Table 1 on back of application and shade applicable portion of property tax map.

8- QUANTITY OF WATER REQUESTED: 0 802 MILLION gallons per day (averaged over 1 year)

9. METHOD OF MEASUREMENT: Flowmeter U Open-pipe U Weir U Orifice U Other (explain)

10. QUALITY OF WATER REQUESTED: 3 Fresh LI Bractish C Salt U Potable U Non-Potable

11. PROPOSED USE: Municipal (includIng hotels, stores, etc.) U Individual Domestic C Irrigation
U frtdustrial U Military C Other Explain

12. PROPOSED TIME OF WATER WITHDRAWAL OR DIVERSION:
24 HOURS

(daytime hours of operation: example, 7a.m. to 2p.m.)

13. APPLICANT MUST ESTABLISH THAT THE PROPOSED USE OF WATER:

(a) Can be accommodated with the available water source.
(b) Is a reasonable-beneficial use.’
(o) Will not interfere vth any existing legal use.
(d) Is consistent with the public interest.
(e) Is consistent with state and county general plans and land use designations.
(f) Is consistent with county land use plans and general pohcies.
(g) Will not interfere with the rights of the Department of Hawaiian Home Lands,
* Section 13-171-2, Hawaii Revised Statutes —

“fteasonsbfe-beneflc(a? use’ means the use of water in such a quantity as Is necessary for economic and efficienl utilization, for a
purpose, and in a manner which is not wasteful and is both reasonable and consistent with the state and county land use plans and the
public interest.

14. REMARKS, EXPLANATIONS:

________________________________________________________

15. U By checking this box, you acknowledge that you are responsible for paying the public notice fee associated with this
application, and you will follow later instructions by staff regarding payment of these fees. If you do not check this box, your
application will not be accepted as complete.

NOTE: Signb.g below indIcates that the signatories understand and sweer that 1) the lnforsnatio., provided on this application is accurate and flue to
the beat of their knowledge; 2) Iteati 14 Is the responsibility of the applicant prior to commiaslo., approval ; 3) If necessary, further information ‘may be
required befere the application is oonsied complete; 4) Ifs water use permit is granted by the Commission, this permit Is su*ct to prior existing
permitted uses, changes in sustainable yields and instrean, flow standards, reserved uses as defined by the Commiselon, and Hawaiian Home Lands
future uses; and 5) upon permit approval, a water ahomags plan must be submitted by the applicant should the CommIssion require one.

- JEFFREY K. ENG COUNTY OF MAU
ApplIcant (print)

____________________________

Landowner (pnnt)

_____________________________

Signature t. Signature
7KM?5INE TI5VARES, f-IAYOR

Date ‘7_1t7.-iOr Date O;.Ja SB

WUPA FORM (08/02/2005)

EXHIBIT 3a
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State of Ha’ iii For Official Use Only:

COMMISSION ON WATER RESOURCE MANAGEMENT

Department of Land and Natural Resources
, r:

APPLICATION FOR WATER USE PERMIT
C Groundwater or C Surface Water

Instructions: Please print in ink or type and send 15 copies of completed application with attachments to thef I r 7 A 13 4 4
Commission on Water Retource Management, P.O. Box 621. Honolulu, Hawaii 96809. Application must be
accompanied by a non-refundable tling fee of $25.00 payable to the Dept. of Land and Natural Resources. The
Commission may not accept incomplete applIcations. For assistance, call the Regulation Branch at 587-0225.
For further Information and updates to this application form, visit http:llwew.hawaii.gov/dlnr/cwrm.

PERMITTEE INFORMATION

1. (a) APPLICANT (b) LANDOWNER OF SOURCE

Firm/Name MAT1T roriwpv riw.P’P OW WATPP Firm/Name COUNTY OF MAfTT

Contact Person JF.FFWP.Y K - FEC. flTRF.CPOR Contact Person CHARNAINE TAVARF.S, H&YOR

Address9ulfl S HTCH ST. WATTUKIT, HI Address 200 S HIGH ST. WAILUKtJ. III 96793

PhoneBflfl—270—7816 FaxSQS—270—7833 Phone 808—270—7855 Fax 808—2707870

E-mail ieffrey.engco.maUi.hi.us E-mat ieffrev.eng@co.maui.hi.us

SOURCE INFORMATION

2. WATER MANAGEMENTAREA: lAO AQUIFER

_____________

3. (a) EXISTING WELL/STREAM DIVERSION NAME AND STATE NUMBER: MOKUHAU 3 WELL 5330—11
(If source doesn’t presently exist, please attach well construction/slream diversion permit or application.)

(b) PROPOSED (NEW) WELL/STREAM DIVERSION NAME: -

(c) LOCATION: Mdress

__________________________________________

Tax Map Key: 33 02 : 024
(Attach end show source location on a USGS map, scale 1=2000’, and a property tax map)

Basal

5. METHOD OF TAKING WATER (check one): Q Ntesian Welt & Pump Diverted Surface fl Other (explain)

6. SPECIAL MANAGEMENT AREA PERMIT (SMAP)
Required, SMA 4

__________________

dale approved

_________

Not RequIred (attach documentation from applicable County agency)
C I have not checked with the county about whether or not an SMA Permit is required. lunderstand that checking wfth the County
prior to making this application will expedite my review. I further understand that issues raised by this agency may delay or result In
denial of the permit Issuance, or revocation of the permit after It Ia issued.

USE INFORMATION

7. LOCATION OF PROPOSED WATER USE: (If possible, show on same maps as source location, Otherwise, attach similar maps)

(a) C PUC-Ragulated Phvate System Ilntended Dedication to Dept. /Board of Waler Supply C Non-PUC-Regulated Private System

(b) Tax Map Key: Please complete Table I on back of application and shade applicable portion of property lax map.

8. QUANTITY OF WATER REQUESTED: 0589 MILLION gallons per day (averaged over 1 year)

Flowmeter C Open-pipe C Weir

10. QUALITY OF WATER REQUESTED: Fresh C Brackish C Salt

11. PROPOSED USE: Municipal (including hotels, stores, etc.) C Individual Domestic
Industrial C Mitlary

12. PROPOSED TIME OF WATER WITHDRAWAL OR DIVERSION: 74 HOURS
(daytime hours of operation; example, 7a.m. to 2p.m.)

13. APPLICANT MUST ESTABLISH THAT THE PROPOSED USE OF WATER:

(a) Can be accommodated with the available Waler source.
(b) Is a reasonable-beneficial use.*

(c) Will not interfere With any existing legal use.
(d) Is consistent with the public interest.
(e) Is consistent With state and county general plans and land use designations.
(f) Is consistent with county land use plans and general policies.
(g) Will not interfere with the rights of the Department of Hawaiian Home Lands.
* Section 13-171-2. Hawaii Revised Statutes —

‘Reasonable-beneficial use” means the use ol water in such a quantity as is necessary for economic and efficient utilization, for a
purpose, and in a manner which is not wasteful and is both reasonable end consistent with the state and âounty land use plans and the
public interest.

14. REMARKS, EXPLANATIONS:

________________________________________________________

15. C By checking this box, you acknowledge that you are responsible for paying the public notice fee associated with this
application, and you wilt follow later instructions by staff regarding payment of these fees, If you do not check this box, your
application will not be accepted as complete.

NOTE: Signing below Indicates that the signatories understand and swear that: 1) the information provided on this application ts accurate and true to
the best of their knowledge; 2) Item 14 is the responsibility of the applicant prior to commission approval ; 3) If necessary, further information may be
required before the application is considered complete; 4) If a wster use permit is granted by the commission, this pennit Is subject to prior existing
permitted uses, changes In sustainable yields and instream flow standards, reserved uses as defined by the commIssion, and Heweiien Home Lands
future uses; and 5) Upon permit approval, s water shortage plan must be submItted by the applicant should the Commission require one.

Applicant (print) .TF.FFRF.Y K F?JC Landowner (print) COJNTY OF J4AUI

Signature ‘*b4&/ K. Signature

Date

_______________________________

Date

________________________________

WUPA FORM (D8/D2)2005)

EXHIBIT 3b

ISLAND: MAUI

4. SOURCE TYPE (check one): C Stream C Dike-confined C Perched C caprock

9, METHOD OF MEASUREMENT: o Orifice C Other (explain)

C Potable C Non-Potable

Q irrigation
C Other Cxplain

Vvr ,it ta-tot
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State of Ha,..aii For Official Use Only:
COMMISSION ON WATER RESOURCE MANAGEMENT -

q’) DepartmentofLandand Natural Resources r C!.1\’HD
/ APPLICATION FOR WATER USE PERI4IIT

DGroundwater or C Surface Water a.
., 7 ., fl •

rj. ‘1’Instructions: Please print in nk or type and send 15 copies of completed application with attachments to theCommission on Water Resource Management. P.O. Box 621, Honolulu, Hawaii 96809. Application must beaccompanied by a non-refundable filing fee of $25.00 payable to the Dept. of Land and Natural Resources. TheCommission may not accept incomplete applications. For assistance, call the Regulation Branch at 587-0225.
, IFor further information and updates to this app.icslo, form, vMt http:llwww.hawaii.go-.’Idlrtr/cwrni.

PERMFIIEE INFORMATION

1. (a) APPLICANT (b) LANDOWNER OF SOURCE
Firm/Name MAUI COUNTY DEPT. OF WATER RrnvName COUNTY OF MAUI
Contact Person JEFFREY K. ENG. DIRECTOR Contact Person CHARMAINE TAVARES, MAYOR
Address 200 S HIGH ST, WAILUKU, RI Address 200 S HIGH ST, WAILUKU, HI 96793
Phone 808—270—7816 Fax 8082707833 Phone 808—270—7855 Fax 808—270—7870
E- jeffrey.eng@co.maui.hi.us E-t,,il jeffrey.eng@co.maui.hi.us

SOURCE INFORMATION

2. WATER MANAGEMENT AREA: lAO AQUIFER
ISLAND:_MAUI

3. (a) EXISTING WELL/STREAM DIVERSION NAME AND STATE NUMBER:

___________________________

(if source doesn’t presently exist, please attach wet’ construcl.on/stream diversion permil or appIicatit)
(b) PROPOSED (NEW) WELL/STREAM DIVERSION NAME: WATKAPTI PANE STTR 51 1—01
(c) LOCATION: Address

______________________________________________

Tax Map Key: 04 .099
(Atfacli and show source location on a USGS map, scale 1’=2000’, and a property tax map)

4. SOURCE TYPE (check one): C Stream Basal Q Dthe.conflned C Patched C Caxock
5. METHOD OF TAKING WATER (check one): C ktesiaa Well & Pump C Diverted Surface C Other (esplain)6. SPECIAL MANAGEMENT AREA PERMIT (SMAP)

LI Requtred, SMA #

____________________

data approved

__________

Not Required (attach documentation from applicable County agency)
I have not chocked with the county about whether or not an SMA Permit is required. I understand that checking with the Countyprior to making this application will expedite my review. I hirther understand that issues raised by this agency may delay or result indenial of the permit issuance, or revocation of the permit after it is issued.

USE INFORMATION

7. LOCATION OF PROPOSED WATER USE: (tf possible, show on same maps as source location. Otherwise, attach similar maps)
(a) C PUC-Regulatad Pfivata System lntended Dedicatinn to Dept. IBoard of Water Suppky Li Non’PUC-Regulated Private System
(b) Tax Mao Key: Please complete Table I on back of application and shade applicab’e portion of prooerty tax map.

8. QUANTITY OF WATER REQUESTED: 0 . 9 MILLION gallons per day (averaged over 1 year)
9. METHOD OF MEASUREMENT: Flowmeter C Open-pipe C Weir C Orifice C Other (explain)
10. QUALITY OF WATER REQUESTED: Fresh C Brackish C Salt C Potable C Non-Potatle
11. PROPOSED USE: ( Munidpal (;ncluding fttals, stores, etc.) C lndMdual Domestic C irrigation

C Industrial C Military C Other Explain
12. PROPOSED TIME OF WATER WITHDRAWAL OR DIVERSION: 24 HOURS

(daytime hours of operation: example, 7a.m. to 2p.m.)
13. APPLICANT MUST ESTABLISH THAT THE PROPOSED USE OF WATER:

(a) Can be accommodated with the available Water source.
(b) Is a reasonable-beneficial use.’
(c) Will not interfere with any existing legal use.
(d) Is consistent with the public interest.
(e) Is consistent with state and county general plans and land use designations.
(f) Is consistent with county land use plans and general policies.
(g) Will not interfere with the rights of the Department of Hawaiian Home Lands.
‘Section 13-171.2, Hawaii Revised Statutes—

‘Reasonable-beneficlai us? means the use of water in such a quantity as Is necessary for economic and efficient utilization, foreptspose. and in a manner which is not wasteful and is both reasonahia and coneislent with the elate and county land use pals end hapublic interest.

14. REMARKS, EXPLANATIONS:

________________________________________________________

1 5. 0 By checking this box, you acknowledge that you are responsible for paying the public notice fee associated with thisapplication, and you will follow later instructions by staff regarding payment of these fees. If you do not check this box, yourapplication will not be accepted as complete.

NOTE: Signing below indicates that the signatories understand and swear that: 1) the Information provided on this application is accurate end true tothe best of their knowledge; 2) Item l4is the responsibility of the applicant prior lo Commission approval 3) If necessary, further information may berequired before the application ia considered comptete; 4) tf a water use permit is granted by the Commission, this permit is subject to prior existingpermitted uses, changes in sustainable yields and instream flow standards, reserved uses as defined by the Commiaston, and Hawaiian Home Lsndsfuture uses: and 5) upon permit approval, a water shortage plan must be submitted by the applIcant should the Commission require one.

Applicant (print) JEFFREY K. ENG Landowner (print) COUNTY OF M&UI

Signature ‘5tt4y’ iC. ‘(‘/ signature

__________________________________

CHARMAINE TAVARES, MAYORDate Date
.

______________

WUPA FORM (08/02)2006)
CVI-ilflIT t
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• e Oc, State of Ha’ iii For Official Use Only:

COMMISSION ON WATER RESOURCE MANAGEMLNT

Department of Land and Natural Resources

*W41 APPLICATION FOR WATER USE PERMIT
ea Groundwater or C Surface Water

Instructions: Please print in ink or type and send 15 copies of completed applicetion with attachments to the

Corrsnhsion on Water Resotrce Management P.0- Box 62’, honclulu: Hawaii 96809. Applicabon must be

accompanied by a non-refundaole fiing fee of $25.CO payable to the Dept. of Land arid Natural Rescurces The

Commission may not accept incomplete applications. For essislance. call the Regulafon Branch at 587-0225.

For turthe’ intcm,atton and uodates lb this app ication torn. vitit http:Itwwe.hawaii.gowdln4awrm.

_______________________

—

PERMITTEE INFORMATION ‘.1
-;

‘I. (a)APPLICANT (b) LANDOWNER OF SOURCE “c -

Maui County Dept. of Water County of Maui
Firm/Name

___________________________________________

Firm/Name

___________________________________________________

ContactPerson Jeffrey K. En.. Director contsctPerson Charrnaine Tavares, Mayor

200 S High St., Wailuku, MI 96793 - 200 S High St., Wailuku, HI 96793
Address

_____________________ _________________________

Adorass

_________________________________________

Phone 808’2707816 Fax 808—270—7833 phone 608—270—7855 Fax 808—2707870

jeffrey.eng@co.maui.hi.us . jeffrey.eng@co.rnaui.hi.us
E.mall

______________________ _________________________

E-maIl

_________ _______________________________

SOURCE INFORMATION
lao Aquifer Maui

2. WATER MANAGEMENT AREA:___________________________________ ISLAND:________________

3. (a) EXISTING WELL/STREAM DIVERSION NAME AND STATE NUMBER: lao Tunnel 5332—02

lit source does”: presently exist please attach wel constrjclrorjst’eam diversion rorritit or appl,ra!ioi.i

(b) PROPOSED (NEW) WELLJSTREAM DIVERSION NAME:_____________________________________

lao Valley, Wailuku, Maui 3—3 —03 :003
(c) LOCATION: Address

__________________________________________________

Tax Map Key: --

(Attach and show source location on a USGS map, scale 1 ‘2000’, and a property lax map)

4. SOURCE TYPE (dieØc one): Q Stream Q Basal Dike-confined C Perched C Caprock

5. METHOD OF TAKING WATER (check one): Q Arleivan C Well & Pump fl Diverted Solace Other fexplain)

6. SPECIALMANAGEMENTAREAPERMIT(SMAP) tunnel intake pipe

Q Required, SMA #

________________

date approved

________

Not Required (attach documentation from applicable County agency)

I have not checked with the county about whether or not an SMA Permit is required. I understand that checking with the County

prior to making this application will expedite my review. I further understand that issues raised by this agency may delay or result In

denial of the permit issuance, or revocation of the permit after it is issued.

USE INFORMATION

7. LOCATION OF PROPOSED WATER USE: (If possible, ahow on same maps as source locatrorc Otherwise, anach simiiar maps)

Ia) C PUG-Regaated Private System Intennoed Dedicat.co to Dept. /Board of Water Supply C Non-PUC-Raguiareo Pnvate Syaiem

(b) Tax Map Key: Pleaae complete Table 1 on back of application and shade applicable portion of property tax map,

8. QUANTITY OF WATER REQUESTED: 0.84 million gallons per day (averaged over 1 year)

9. METHOD OF MEASUREMENT: F Fiowmeter Q Open-pipe C Weir C Oritce C Other (explein)

10. QUALITY OF WATER REQUESTED: C Fresh C Brackish C Salt C Potable C Ncz.PolabIe

11. PROPOSED USE: Muftdpal (riciudrig botets. stores etc.) C indMduai Domesbc C lrr;yation

C industrial C Mr’tary C Other Exp’ain

12. PROPOSED TIME OF WATER WITHDRAWAL OR DIVERSION: 24 hours

(daytime hours of operation; example. 7a.m. to2p.m.)

13. APPLICANT MUST ESTABLISH THAT THE PROPOSED USE OF WATER:

(a) Can be accommodated with the available water source.

(b) Is a reasonable-beneficial use.’

(c) Will not interfere with any existing legai use.

(d) Is consistent with the public interest.

(e) Is consistent with state and County general plans and land use designations

(f) Is consistent with County land use plans and general policies.

(g) Will not interfere with the rights of the Department of Hawaiian Home Lands.

* Section 13-171 -2. Hawaii Revised Statutes —

‘Reasonable.beneficial use means tire use of waler in such a quantity as is necessary for economic and efficient utilization, for a

purppso, and in a manner which is not was:eui and is both reascnab.e s-id consistent s.t the state and county land use pans and the

pubtc intarest

14. REMARKS, EXPLANATIONS: — -

15. C By checking this box, you acknowledge that you are responsible for paying the public notice fee associated with this
application, and you will follow later instructions by staff regarding payment of these fees. If you do not check this box, your
application will not be accepted as complete,

NOTE: Signing below indicates that the signatories understand and swear that; 1) the intorlnatton provided on this application is accurate and true to

the best of thaw knowledge; 21 Item 14 is the responsibility of the applicant prior to commission approval ; 3) if necessary. further intormation may be

required before the applicetion is considered complete; 4) If a water use permit is granted by the commission, this permit is subject to prior existing

pemnitted uses, changes in sustainable yields and instream flow standards, reserved uses as defined by the Commission, and Hawaiian Home Lands

future uses; and 5) Upon permit approval, a water shortage plan mutt be submitted by the applicant should the Commission require one.

Applicant(print)
Jeffrey K. Eng

Landowner(print)
County of Maui

signature Lt.

Date 3? IIC’I Date °4_o aoo

WUPA FORM (0810212005)

EXHIBIT 3d
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STATE C HAWAII For Official Use Only:
DEPARTMENT OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

APPLICATION FOR GROUND WATER USE PERMIT
FOR AN E4MW?fG4JSE IN THE GROUND WATER
MAT’IAGEMENT AREA LAO

Ntw

r: rirlEr)

•3 uu: 13 AQ: 39

For detailed instructions on filling out this application form, refer to the attached
instruction sheet.

I. PP?tiCflfr’S ft&ar’cOhmMW I Aeeafl SOURCE LMdOCW’eEWS NnO*eM4Y Sass.

(?a€7&IJ W?)&fli51HZ45fZ.’
Applicanr4 Mailing Addresa Soars Landowners Mading Addreit

g02i
‘t,/4(’7793 UVA1I t*1?c’793

Applicants Phone Appbc.,tn FOO Applicants s-entail Storm Landowners Phone Source Landowners Fax Stoma Landowners E-mail

-/‘THYY-yfr ya-¼L?
:lsTlN.G SOuRCE

Description of Source Pumpage at Source

The follownng must be attactneo before lb applcat:or
9. TABLE 1: 12-MONTH AVERAGE CALCULATION AS OF

THE DATE OF DESIGNATION
. Portor- of 7.5-Minute Seres USGS topographic , Check oft per

map (scale 1:24,000) with source location labelea r/W

and include the name of the quad map / —

. Property tax map, showing source Iocaton AVERAGE DAILY PUMPAGE I /
retweinced to estabshed properly boundaries MF#YY FOR THE MONTH

. Photograph of the source (GALLONS PER DAY)

)

/
3.ISLAND — — — —

CIAhJI
4. GROUND WATER MANAGEMENT AREA // — — — —

TAO
4A. SUSTAINABLE YIELD FOR ITEM 4 ABOVE — — —

mgd

ID
S. STATEWEILNUMBER — — — —

§3j-c&
6.WELLNAJME • I 1’ — — —

4:ypc).
7. SOURCE TMK

. /

J c07 o/4, A___________
tea. no pe P.c&

S. FLOWMETER INFORMAI1ON

Dean We sjtce have a warm n sic’ seth :o:ahzer los rTneaalstng law’ /
‘

C Yes. installation dale:

If yea describe flowmeter. and enter measured amounts in Table I

AVERA OFPUMPAGE
L TEDABOVE & i A i

,‘(CA/W ‘,o’

No

If no, explain how you are measuring low to iuslify amounts ahoer in
Table 1.

./e
!A-i’
n’i°_4P4yjpeiF

NOTE. Sigrdng b&cw indicates 5’at the a.gnatonoe eandeasland and Swear orafl’bnnn that the k’tfocrnaon poaid on the application io accwnteand tn,e to the best or

their knov.kedge. Fu’I’en. the signatones badeasiand that: I) it necessary, rurther infonnabon may be required before The appUcabon io considered complete, 2i if5 water

use permit is granted by lEe Ccm-on,ssion. the oermtl adl be subject to. but not Lasted to. any eodstw.g legal uses, charges in atastathatie 4elds and instream flow
standards. Hawaiian Home Lands uses and any other conditions frnpoaed by the Cosnmiosiosi; and 3) the applicant is responsible Mt pajimg the public noidce fees

associated u.*h this application.

10. APPLICANT I 1 SOURCE LAND OWNE.

¶?flue95eoj S’

____________

,..,s’

_____

DatePn Date Snture

FORJ4GWUPA.E 5/7/08 (page I of 7)

EXHIBIT 3e
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OTHER

14. TABLE 4: ALTERNATIVES ANALYSIS

Alternative Potable Non-potable
Attach additional sheets if necessary Attach additional sheets if necessary

Municipal sources
(9 ‘D

‘

‘/S

Wastewater reuse

LLi4i4

i?’A-7’rQ 2ao-
‘c/s I?

Ditch system

14(t/4
U &e
St3u.ce.

Desalinization
,opattkpoce4M,

N’
(4ac.ocA ltJ%L7o’)

Surface water -

tn +etki’-uf- $ oiw wokr L’ (t -fr (44a
CAWfl t/ trr’t4tflttt rCØ.tC; ftLa

J V .tet pvoAw wfv,Ce -ft 4&rn

Other (specify)

ce/l

15. PUBLIC INTEREST

I 74C-2(C) states that; The state water code shall be liberally interpreted to obtain maximum beneficial use of the waters of the
State for purposes such as domestic uses, aquaculture uses, irrigation and other agricultural uses, power development, and
commercial and industrial uses. However, adequate provision shall be made for the protection of traditional and customary
Hawaiian rights, the protection and procreation offish and wildljfe, the maintenance ofproper ecological balance and scenic
beauty, and the preservation and enhancement ofwaters of the State for municipal uses, public recreation, public water supply,
agriculture, and navigation. Such objectives are declared to be in the public interest,

Explain below how the uses in your application are consistent with the public interest.

1k /& lfiAw4 7t *cA 5a c,

,q-J f/v tv&..ei u-r
vwc /ehf,c

FORM GWUPA-F 5/7/08 Q,age 4 of?)



£141- ‘b For Official Use Only:STATE C HAWAII
DEPARTMEN i OF LAND AND NATURAL RESOURCtS
COMMISSION ON WATER RESOURCE MANAGEMENT

APPLICATION FOR GROUND WATER USE PERMIT FOR
PROPOSED NEW USE IN A DESIGNATED GROUND WATER
MANAGEMENT AREA

rOnh’M
Application for New Use

i am G” ‘ ““ Q Application to Modii WUP No. —

For detailed instructions on filling out this application foftn completely, refer to the attached Ri
instructions. Incomplete applications will not be accepted for processing.
The tollowing must be attached before this application is accepted as complete:

• Portion of 75-Minute Series USGS topographic map (scale I :24,000) with source location labeled and include the name of the quad map
• Property tax map. si.ovnng sotace location referenced to established p.operty boundaries
• Photo7apti(s) of the source(s) and location(s) of oroposed end use{s), if apocaHe

APPUCANT INFORMATION
jgs: In accordance with l74c-S1(1), HRS, the landowner shal be the ioint ap*er in the event the applicar* is a lessee, kensee, developer, or any
person with a term,able interest or estate In the land that the water source of the permitted v.ster.

1. APPLICANT’S INFORMATION 2. souRcE LANDOWNER’S INFORMATION
Name/Company Contact Person Name/Company Contact Person
John yard sante

Mailing Address Mailing Address
P O.Box (468
Weiluku Hi 96793

Phone Fax E-mst Phone Fax E-,nat
3574)702 242-9009 ivard1rLsoos(orm

SOURCE INFORMATION
3. ISLAND

Maui

4. GROUND-WATER MANAGEMENT AREA 4A. SUSTAINABLE YIELD FOR ITEM 4
lao 20 MCD

5. SOURCE INFORMATION
Attach additional sheets, if necessary.

• Existing or
Proposed?

flew

-
- : fl Yes, date installed

“ t’ds — pn,d Q No

PROPOSED USE INFORMATION §174C-S1(4), (5), (S). fIRS

5. TOTAL QUANTITY Of WATER REQUESTED: In the space below, enter total from Box M In Item I I (Table 1) of this apolication
4O,0 galons per day, averaged over I year.

7. PROPOSED USE(S): Agiculure Domestic C ktdtedriai

Check all that apply Irrigation C Military C Municipal

8. LOCATION OF PROPOSED WATER USE(S): Show the location of the proposed use on the same uses and TMK maps as the proposed source
location Otherwise, attach similar maps. See toni II (Table I, column B) of this applicalion.

NOTE: signing below indicates that the signatories understand and affirm that the information provided on this application is accurate and true to the best oftheir knowledge. Further, the signatories understand that: 1) if necessary, further information may be required before the application is considered complete:
2) if a water use permit is granted by the commission, INs permit N subiectto any existing legal uses, changes in sustainable yields and instream flowstandards, reserved uses as defined by the commission, and Hawaiian Home Lands Mure uses; and 3) the applicant Is responsible lW paying the publicnot/ca fees associated with this application.

Sn

9. APPLJ2L.N /

I2 C

SOURC7IANQNER

i /o (4rt(

___

Print Name I) e Print Name Da

Well Noinbe,
(it knovai)

563 14)7

Well Name

Wathee-Varel

TMK

3 - 2 - 001 : 001
es — — —

— ,- — p&sd

?• 5— — Pt’s.t

tt’t’ — — —

‘et’ — nal —

Flowrnfl bietSed?

C Yes, dale installed I I
CN0

fl Yes. his irefallod I I
(]tto —

C] Yes, date installed / I
C No

I] Yes, date installed / /
CI No

C Yes, dais installed I /
CM0

EXHIBIT 3f

AUG28 AS: 30

Si: ?CE tm4ij
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OTHER PERTINENT INFORMATION

13. TABLE 3: ALTERNATIVES ANALYSIS

A. Analysis ot potable alternatives B. Analysis of non-potable alternatives
Attach additional sheets if necessary. Attach additional sheets! necessary.

Municipal sources hooking upto inioncipal source would incur expense Mmsicipal source “ill not serve agsiculture
of tying in and lengthy Inteml to household use

Wastewater reuse Not available in this ama domestic effluent Il be twt
for garden

Ditch system Formerly the only available source, purveyor unwilling to
serve all users; pnce of water too high for agricultore

Desfrtsbon No service available; no access to occen; not cost-
competitive as ivate solute for apiculture

Surface water Limited access to slream, limited flows at that location;
lengthy pipisig sould incur additional cost for unreliable
source (sutixt to inslieam flow standard)

Other (specify)

14. PUBLIC INTEREST

§ 174C-2(C), HES states: The nate ‘an/er- eJe shall be lihensily interpreted to obtain inarinnim beneficial rese of the srafr,v of the State for
purposes such as domernc uses. aquaculnor uscs inigaoon and other agricuftum! uses, power development, and commercial and industrial
uses. Howeve,; adequate peryvision shall he nn’slefur the pivieclion oftmditioiwlnndcter,omavyflas.auan rights, the p,vtection andprvcrcation
offisls and wildlife the maintenance ofproper ecological balance and scenic beauty and the preservation and enhancrn,rnf ofweter ofthe State
for municipal useg public recreation, public issuer-supply. agriculons’, and navigation. Such ndsjecsires am declared to be in the public interest

Explain below how the proposed new use(s) in your application are consistent with the public interest.

Uses are agncnltural and refor&alion. Agnculture is iii the public intn reforestation of native species ia an eithaeccnent of habitat, in the
public inter

15. IITERFERENCF WITH ThE RIGHTS OF THE DEPA.RTINT OF HAWAIIAN HONE LANDS
Explain below how the proposed new use(s) of water wil not interfere with the rhta of the Department of Hawaiian Hone Lands, as provided in
section 221 orthe Hawaiian Hones Commission Act

Hawaiian Home Lands do not have wells m this sacs, no plans to develop lhnu DIIHL is on Count’s system

%. INTERFERENCE WiTh ANY EXISTING LEGAL USES
Explain be4ow how the proposed new use(s) of water will not interfere with any oflser esdstirig legal terela) of wales.
There are no other wells within haifa nile, none donn.uradtenl

FORM GWUPA-N (August 25, 2008)
Page 4 of 7



Alan M. Arakawa
407 Kamehameha Avenue

Kahulu), Hawaii 96732 fl DEC 29 A 8: 3
December 26, 2008

tu:sS. rc;Q.ur
• AState of Hawaii L•’ij H

Department of Land and Natural Resources
State Commission on Water Resource Management
do Deputy Director Ken Kawahara
P.O. Box 621
Honolulu, Hawaii 96809

RE: Water Use Permit Application for Waihee-Sarasin Well (Well No. 5631-08),
WUPA 853, TMK-3-2-007:016

and
Water Use Permit Application for Waihee-Varel Well (Well No. 5631-07),

WUPA 825, TMK 3-2-001:001

Dear State Commission on Water Resource Management,

Please receive the follow-up comments below pertaining to the December 16, 2008 discussion at the
State Commission on Water Resource Management committee meeting:

1) Applications for Water Use Permits for Waihee-Sarasin Well (Well No. 5631-08), WUPA 853,
TMK-3-2-007:O16 and your Public Hearing Draft submittal. (Mr. Bryan Sarasin)

2) Applications for Water Use Permits for Waihee-Varel Well (Well No. 5631-07), WUPA 825,
TMK 3-2-001:001 and your Public Hearing Draft submittal. (Mr. John Varel)

We note that:

On August 28, 2008, a completed WUPA was received from Mr. John Varel by the Commission.

On September17 and 24, 2008, Public Notice for John Varel’s application was published in the Maui
News (Maui County’s largest and most comprehensive source for
written public information.)

On September 26, 2008 Maui County Department of Water Supply submitted an objection to
Mr. Varel’s application for which the reasons are still not clear.

On October23 and 30, 2008, Public Notice for Maui County’s WUPA for Well No. 5131-01 — Waikapu
Tank Site Well, Well No. 5230-03 lao Tank Site Well, and
Well No. 5330-09 Mokuhau Well 3 was published in the Maui News.

On October 29, 2008, Bryan Sarasin and John Varel submitted preliminary objections to Maui County
Water Department Applications for the wells listed above.

EXHIBIT 4



Letter to State Commission on Water Resource Management — Sarasin/Vare( Page 2

On November 14,2008, Bryan Sarasin and John Varel submitted written objections to Maui County
Water Department Applications for the wells listed above.

On November 14,2008, Public Hearing Notice for six concurrent applications was published in the Maui
News: Bryan Sarasin’s and John Varel’s individual wells and four Maui
County Department of Water supply sources.

Please note that both Bryan Sarasin and John Varel have previously applied for and were granted
permits to drill wells on their respective properties from the State Commission on Water Resource
Management and have subsequently completed the process of digging those permitted wells, at great
expense to themselves. (Certificates of Well Construction Completions for Waihee-Sarasin Well No.
5631-08, TMK 3-2-007:016 and Waihee-Varel Well No. 5631-07, TMK 3-2-001:001 are attached.)

For the sake of clarity in our comments below, we will follow the Section on Analysis/Issues of the Public
Hearing Draft Submittal by the State Commission of Water Resource Management dated December 16,
2008. The Public Hearing discusses the seven criteria that must be met under Section 174C-49(a) of the
State Water Code in order to receive a Water Use Permit.

(1) Water Availability
We agree with your staff analysis that the Commission has adopted 20 mgd as the sustainable
yield for the lao Aquifer System and that 17.709 mgd has been granted to existing water use permits.
We also agree that the current available allocation balance is 2.291 mgd.

Please note that of the 17.709 mgd granted to date, all but 0.633 has been allocated to the County of
Maui Department of Water Supply.

(2) Reasonable-beneficial
We agree with the interpretation of Section 174C-49(a) of the State Water Code that
defines “reasonable-beneficial use” as “... the use of water in such a quantity as is necessary for
economic and efficient utilization, for a purpose, and in a manner which is both reasonable and
consistent with the state and county land use plans and the public interest”.

Sarasin:
I. Purpose of Use

Individual domestic use: one household
Irrigation 0.1 acres garden, 0.75 acres commercial nursery, aquaculture project and taro loi

II. Quantity Justification
Use:
Individual Household use: 600 gpd

Irrigation needs: We disagree with the irrigation needs. Currently, the farm uses approximately
1.2 mgd and we feel that our request of 51,200 gpd to support the farm in case of inconsistent
surface water availability is reasonable.



Letter to State Commission on Water Resource Management — Sarasin/Varel Page 3

Ill. Efficiency of Use
The Sarasins use Kuleana water to keep fresh water running through their ponds to minimize
bacteria growth associated with stagnant or slow water flow. Much of the rest of the plants are
hand-watered, minimizing over or under-watering, associated with automatic sprinkler systems.
The Sarasin’s are currently recharging the aquifer at a greater rate than they would be drawing
water from the well; this will replenish the aquifer for current and further use.

IV. Analysis of Practical Alternatives
We agree with the staff’s analysis of the four potential alternatives to the proposed use of
potable basal water.

1. Ditch — “The proposed ground water use is, in itself, an alternative to the original source for
these activities, the Waihee Ditch.” We have been unable to get commitments from the
purveyor for continued access of ditch water.

2. “Municipal water is unavailable for agriculture use.”

3. “Municipal reclaimed water is not available at this site. Household effluent will be used at
the rate of from 200—300 gpd for the garden.”

4. “Desalting is neither commercially available nor a practical alternative for this land-locked
parcel.”

yard:

We agree completely with all of the Department’s analysis. We acknowledge that our original
estimates are much too low and that the Department’s recommendation of approximately
340.000 gpd is more practical. We would, however, request a 400,000 gpd allocation.

Maui County Department of Water Supply (MDWS)

We disagree strongly with the County’s quantity justification. We contend that the County does
not account for private water source contributions, nor does is take into consideration water
resources that could be made available if not for bad legislative and administrative decisions.
The following is a list of options that are available to the County that could increase the amount
of water available to its constituents:

1) The County could immediately acquire, through eminent domain (condemnation), the
Wailuku Water Distribution Company and in the process, more than double the County’s
water distribution capability.

2) The County could purchase the surface water systems from the Wailuku Water Distribution
Company.

3) The County could negotiate for surface water from the Wailuku Water Distribution
Company and/or A&B, to allow for growth in increments as the County needs it.
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4) The County could expedite the acquisition of the three Maui Lani Wells that are currently
under construction and that are nearly completed. They could use this water to
supplement their immediate needs. (Maui Lani has already negotiated a shared use
agreement with the County.)

5) The County could rescind the law banning the use of the Hamakuapoko Wells and allow it
be used to supplement the water system. (The Hamakuapoko Wells meet all State
Department of Health (DOH) and Federal EPA requirements. Several years ago, the courts
mandated that filters be installed in the wells to remove contaminants up to the level
required by the State DOH and the Federal EPA standards and this has been completed.)

6) The County has over 11 mgd of wastewater effluent that is going into injection wells. This
water could and should be used to replace potable water that is currently being used for
irrigation. Kihei and Lahaina Wastewater Reclamation Plants are both tertiary plants.
Kahului Wastewater Reclamation Plant is a secondary plant. Both Kihei and Lahaina Plants
already have some reuses taking place but more of the effluent should be reused. Kahului
Plant should be upgraded to tertiary and then the reclaimed water can and should be
reused.

7) The County has been working with A&B to create a Water Treatment Plant that has a
projected capacity of 6—11 mgd. This Plant should be completed.

8) The County could purchase more water from private sources.

9) The County could develop more water from other aquifers.

10) Desalinization is another alternative. The Maui County Council recently passed the Makena
project of Everett Dowling who has proposed possible use of desalinization. The County did
not object. With housing that costs in the millions of dollars, desalinization may be cost
effective.

11) The County Council has created a “Show Me the Water Bill” that requires developers to
provide the County with water if they are going to develop properties. Wailea 670
(Honoula), A&B, Maui Lani, and Jesse Spenser are some of the developer groups that may
add water to the County supply.

12) The County could upgrade its distribution system to minimize old, clogged or leaking
systems.

13) The County could require all major water users to install water efficient equipment.

14) The County could acquire surface water systems that it does not currently own and split
agriculture and domestic water users. Water for agricultural use does not need to be
treated.
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(3) Interference with other existing legal uses
We agree with the staff analysis but would add that the County system has been glacially slow
in responding to the needs of the community. The issuance of private water meters of adequate
size for agricultural use may not occur for decades into the future.

Without adequate water, the property owners will not be able to utilize their properties for the
purpose of agriculture as stated by State and County Zoning or Community Plans.

It should be noted that the County has been denying Upcountry Maui property owners the
capability of expanded agricultural use for decades.

Property owners should not have to suffer financially and be prevented from seeking productive use
of their properties because of poor water management by the County.

(4) Public Interest
We agree with the Public interest definitions under §174C-2 Declaration of policy.

1. We agree with staff comments to Mr. Clyde Kahalehau. Furthermore, we are asking for well
water allocations which will not take water from the Waihee and Spreckles ditches nor will
these wells divert stream water. Also, Mr. Kahalehau alleges ownership of Mr. Bryan Sarasin’s
property. We will provide, at your request, documentation registered with the State of Hawaii
that verifies Bryan Serasin’s ownership of said property.

2. We agree with State Commission on Water Resource Management staff assessment. We
further point out that the County comments seem to be weak arguments at best, insulting at
the worst.

The well uses by Sarasin and Varel will be on site and will not be transported out of the district.

The Sarasin and Varel wells will fulfill State and County zoning goals.

The Sarasin and Varel Wells were constructed by the same contractor that the County of Maui
has used and its ludicrous to assume that he would deliberately introduce contaminants to the
applicant’s wells that would be any different from those in the County’s wells.

The County has no domestic use wells down line from the Sarasin or Varel wells. Insinuations of
contamination of domestic water sources are silly.

The ground normally filters naturally occurring contaminants from ground water and the Maui
County Department of Water Supply has produced no scientific evidence of any contaminants
nor have they provided any proof of substandard construction.
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(5) State & County general plans and land use designations
We agree with State Commission on Water Resource Management staff assessment that both theSarasin and Varel properties and their water use are consistent with State and County land use
designations.

(6) County land use plans and policies
We concur with State Commission on Water Resource Management staff assessment and
comments. We furthermore point out that it is the County’s inability to provide the necessary water
to allow the property owners the capability to meet the County and State land use intents. The
County should not be allowed to use the argument that granting water to our wells would diminishthe County’s ability to provide water for municipal users, unless this can be proven. To our
knowledge, the County has yet to identify future users and the water resources it expects to provideservices for these unidentified users.

(1) Interference with Hawaiian Home lands rights
We agree with State Commission on Water Resource Management staff analysis. Varel and Sarasinwells will have virtually no impact on Hawaiian Home Lands projects.

From a historical perspective, we would like to point out that for generations past, both of these
properties were heavily farmed and irrigated. These properties contained hundreds of taro loi. WailukuSugar Company also planted this area with sugar cane. The properties were traditionally flooded orfurrow irrigated with quantities of water that in all probability would be greater than the amounts we
are requesting. In essence, we’re asking for volumes of water that have traditionally been used to
irrigate these lands before Wailuku Water Company diverted water off-site through their irrigation
ditches.

Thank you very much for your consideration.

Alan M. Arakawa
Former Mayor of Maui County
On Behalf of John Varel and Bryan Sarasin

Attachments: Certificate of Well Construction Completion for Well No. 5631-08, TMI( 3-2-007:016
Certificate of Well Construction Completion for Well No. 5631-07, TMI( 3-2-001:001
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December 22, 2008

Laura H. ThielenHonorable
Chairperson
State of Hawaii
Department of Land and Natural Resources
COMMISSION ON WATER RESOURCE MANAGEMENT
P.O. Box 621
Honolulu, Hawaii 96809

VIA FAX AND MAIL

Dear Chairperson Thielen:

Re: Water Use Permit Application
lao Ground Water Management Area, Maui
WUPA No. 825, Waihee-Varel Well, Well No. 5631-07

Please accept this letter as supplemental written testimony submitted art behalf of the
County of Maui’s Department of Water Supply (‘DWS”) in opposition to WUPA No. 825
submitted by John Varel for Well No. 5631-07.

When the DWS reviewed and commented on Mr. Varel’s WUPA No. 825, the first page
of Mr. Varels application, filed on August 28, 2008, stated the amount requested as
40,000 gpd (although the amount was stated as 43,100 gpd on page 2 of Mr. Varel’s
Form GWUPA-N). On November 14, 2008, the public hearing notice for Mr. Varel’s and
five concurrent applications was published in the Maui News. The December 16, 2008
public hearing notice for WUPA No. 825 stated that the amount requested by Mr. Varel
was 0.043 mgd. In declining to request a contested case at the end of the December

16, 2008 public hearing, the DWS was proceeding on the assumption that Mr. Varel
would not be allowed to make an ad hoc, nearly 10-fold increase in the requested
amount, from 0.043 mgd to 0.400 mgd, without advance notice to the parties and the

public.

/? Water A/l .uno nJ ‘A
The Department of Waler Suppiy is an Equal Opportnity provider ano ernooyer. To file a complaint of discriminatIon. wrfle: USDA Direcfo Office of CivI

Rights Room 326-W, Wbhten Blding. 14th and Independence Avenue. SW. Wasbir.glon DC 20250-941Crn Or call (202) 720-5954 (voice and TDD)

EXHIBIT 5r fl



Honorable Laura H. Thielen
December 22, 2008
Page 2

We do not believe that the State Water Code or the Commissions own rules allow for
an “amendment’ of a WUPA of such magnitude without advance notice to the public
and interested parties. Neither the DWS nor the public had any notice that Mr. Varel
was going to orally ‘amend” his WUPA at the hearing to request 0.400 mgd instead of
0043 mgd. If Mr. Varel wishes to amend WUPA No. 825, the appropriate procedure
would be for him to withdraw his existing application in the amount of 0.043 mgd and to
replace it with a new or amended application in whatever other amount he deems
appropriate, followed by a public hearing on the new or amended application.

The oniy WUPA on ifie with the Commission at this time for WeH No. 5631-07 is the.
WUPA No. 825 in the amount of 0.043 mgd. However, if the Commission has any
inclination to consider Mr. Varel’s oral “amendment” to WUPA No. 825, the DWS asks
that the public hearing on WUPA No. 825 be re-opened, after appropriate notice to the
public, so that all interested persons can comment on the newly-stated amount. Should
Mr. Varel revise his WUPA to request 0.400 mgd, DWS will request a contested case at
the close of the re-opened hearing.

I also wish to respond to a comment made in the Staff Submittal dated December 16,
2008 concerning both the Varel and Sarasin WUPAs. Page 11 of the Staff Submittal
states that WUPA Nos. 825 and 853 are for “agricultural uses [whichi are not public
trust uses but in this case without viable non-potable alternatives at this time.” The
DWS requests proof that both Varel and Sarasin have pursued non-potable water
sources to an exhaustive extent, being that non-potable water would be the water
source of choice for their intended uses, and further because their properties apparently
had at one time non-potable water sources available to them. Therefore, since only
2.291 mgd remain in the lao basal aquifer, that water should remain available solely for
the DWS’ municipal and domestic uses.

Finally, page 10 of the Staff Submittal dated December 16, 2008 states that “the County
conceivabiy has alternatives ii other iocaes to augment the lao Aquifer System Area
supply.” The DWS takes exception to this statement. The DWS has no real, practical
alternatives to its proposed new uses from the lao aquifer. The DWS has considered
drilling new wells in the Northern portion of the Waihee aquifer and in the Kahakuloa
aquifer, but CWRM has asked the DWS to limit its withdrawals from the Waihee aquifer,
and recent discussions with USGS have led us to conclude that new wells in these
areas may not be as productive or cost-effective as previously hoped. USGS has
advised that the Waikapu aquifer may be a better place to seek new sources of supply,
but the current sustainable yield of that aquifer is only 2 mgd and the DWS is competing
with private landowners for the available water in the Waikapu aquifer. The DWS is
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precluded from developing more wells in East Maui in the immediate future due to the
entry on December 22, 2003 of a consent decree in The Coalition to Protect East Maui
Water Resources et al. v. Board of Water Supply et al., Civil No. 03-1-0008(3). In that
case, the Consent Decree requires that before looking to East Maui as a source of
groundwater, the DWS look first to surface water drawn from the Waikapu, lao, and/or
Waihee hydrologic units.

The DWS is in discussions with Alexander & Baldwin concerning the potential for
another surface water treatment plant. However, those discussions are still in a
preliminary phase, and Alexander & Baldwin’s ability to suppy surface water to the
DWS may be limited, depending on the outcome of the Petition for Amendment of
Instream Flow Standards for Na Wai Eha and on the outcome of the proposed
designation of a surface water management area. In short, the remaining sustainable
yield of the lao basal aquifer is the DWS’s most reasonable and cost effective potable
source for the County.

Sincerely,

JEFFREY K. ENG
Director of Water Supply

copy: Jane E. Lovell, Deputy Corporation Counsel
Edward S. Kushi, Jr., Deputy Corporation Counsel
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